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IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF PENNSYLVANIA
TRACEY NADIRAH SHAW,
FILED ELECTRONICALLY
Plaintiff,
CIV. ACTION NO. 1-17-CV-229
vs.
PENNSYLVANIA DEPT. OF
CORRECTIONS, et al.
Defendants.
BRIEF IN SUPPORT OF MOTION TO DISMISS
AND NOW come the Defendants, Dr. Rebecca Burdette and Dr. Lawrence
Alpert, by and through their undersigned counsel, and file the within Brief in
Support of Motion to Dismiss as follows:
INTRODUCTION
The within action is brought by Tracey Nadirah Shaw, an inmate at SCICambridge, who is currently serving a sentence of life without the possibility of
parole.

Ms. Shaw claims to suffer from chronic back pain and possibly from

fibromyalgia. She further claims that the prescription drug “Lyrica” is the only
medication that will treat her alleged pain, and that the within Defendants have
denied her that medication. She asserts claims against these Defendants under 42
U.S. 1983/8* Amendment (for “cruel and unusual punishment) and state law for
Medical Malpractice. As will be demonstrated below, Ms. Shaw’s claims amount
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to nothing more than a disagreement with the medical treatment offered to her,
which does not support a claim for either deliberate indifference or medical
malpractice.
FACTS
The Plaintiff, Tracey Shaw, is currently serving a sentence of life without
the possibility of parole and has been incarcerated for well over 20 years. She
alleges that she suffers from spinal stenosis, osteoarthritis of the spine.
degenerative joint disease in her hips, fibromyalgia, and a herniated disc. (Comp. ^
8). She further alleges that she was prescribed Lyrica in 2007 by medical staff at
SCI Muncy. (Comp, f 12). Plaintiff alleges that Lyrica is “not an opioid and does
not have addictive characteristics”. (Comp. ^ 60). This is an outright misstatement
of fact, and these Defendants ask this Court to take judicial notice that Lyrica
(Pregabalin) is a Schedule V controlled substance pursuant to The Department of
Justice, Drug Enforcement Administration, Docket No. DEA-267F, 21 CFR Part
1308, cited in FR Doc 05-15036 (Federal Register, July 28, 2005 (Volume 70,
Number 144)) a copy of which is attached hereto as Exhibit “A” for the Court’s
convenience.
Nonetheless, Plaintiff alleges that Drs. Alpert and Burdett provided her with
medications that were less effective than Lyrica”. (Comp. | 47). Plaintiff admits
that Relafen and Trileptal were prescribed for her.

(Comp. ^ 35).

Plaintiff
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additionally admits that she was given a pass to use the prison elevator (rather than
the steps) and permission to sit down during med-pass. (Comp. •[[ 31).

Plaintiff

also admits that she was provided a physical therapist who “attempted to teach her
exercises to assist with her pain and mobility issues.” (Comp. ^ 49). Plaintiff then
alleges that Lyrica was again prescribed to her, only at a dose that she did not
approve of. (Comp, f 51).
While Plaintiff makes numerous boilerplate and conclusory allegations that
no medical treatment was provided to her, it is quite clear from only the admissions
of her Complaint that these allegations are false. Accordingly, based upon the law
discussed below, this Court should dismiss Ms. Shaw’s Complaint against Drs.
Burdett and Alpert.
Standard of Decision
Under Federal Rule of Civil Procedure 12(b)(6), a complaint will be dismissed on
the pleadings if it appears beyond a doubt that the plaintiff will be unable to prove
any set of facts consistent with the allegations of a claim that would entitle him to
relief. Conley v. Gibsom 355 U.S. 41, 48, 2 L.Ed 2d 80, 78 S.Ct. 99 (1957);
Steamfitters Local Union No. 420 Welfare Fund v. Philip Morris. Inc.. 171 F.3d
912, 919 (3d Cir. 1999). In deciding a motion to dismiss for failure to state a
claim, all allegations contained in the complaint must be accepted as true, and the
plaintiff must be given the benefit of every favorable inference that can be drawn
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from the allegations contained therein. Id. Emerson v. Thiel College, 296 F.3d 184,
188 (3d Cir. 2002). Barak v. Obioha, 74 Fed. Appx. 164, 165 (3‘"’ Cir., 2003).
ARGUMENT
Plaintiff has failed to exhaust her administrative as to the damages requested.
While the Plaintiff may have pursued various grievances to their ultimate
determination, she has failed in any grievance to request monetary damages. As
will be detailed below, this failure is fatal to her claim for monetary relief in the
instant lawsuit, as outlined by this Court in James Oscar Wright v. Debra K.
Sauers, et al, C.A. No. 13-358 Erie (Attached hereto as Exhibit “B”).
Pursuant to the PLRA, 42 U.S.C. § 1997e(a), “No action shall be brought
with respect to prison conditions under Section 1983 ... or any other Federal law.
by a prisoner . . . until such administrative remedies as are available are
exhausted.” Thus, under this provision of the PLRA, a state prisoner must exhaust
all available administrative remedies regarding each and every issue for which he
seeks relief prior to initiating civil litigation pursuant to § 1983 or any other federal
law. This exhaustion requirement applies to all prisoners seeking redress for any
prison occurrences or circumstances, whether they involve general circumstances
or particular episodes, and whether they allege excessive force or some other
wrong. Porter v. Nussle. 152 L.Ed. 2d 12 (Pa. 2002).
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It is well-settled that an inmate must exhaust his administrative remedies
before filing suit. Wallace v. Doe, 512 F. App’x 141 (3d Cir. 2013).

‘Whatever

the parameters of ‘substantial compliance’[with the Federal PLRA] ... it does not
encompass a second-step appeal five months late nor the filing of a suit before
administrative exhaustion, however late, has been completed.

Ahmed v.

Dragovich, 297 F.3d 201, 209 (3d Cir. 2002); see also. Ward v. Kaminski, 2013
U.S. Dist. LEXIS 29674, at *39 (M.D. Pa. 2013).

Claims must be exhausted

before filing suit; exhaustion after filing suit will not suffice.” McKinney v. Carey,
311 F.3d 1198 (9th Cir. 2002); Andrews v. Whitman. 2009 U.S. Dist. LEXIS
30017, at *6 (S.D. Cal. 2009). (emphasis added).
As noted by the Ninth Circuit in McKinney:
The Court of Appeals for the First, Second, Third,
Seventh, Tenth, Eleventh, and D.C. Circuits have held
that § 1997e(a) requires exhaustion before the filing of a
complaint and that a prisoner does not comply with this
requirement by exhausting available remedies during the
course of litigation.
McKinney, supra, at 1199-200.
The Pennsylvania Department of Corrections (“DOC”) provides an
administrative grievance system that requires inmates to file formal written
grievances following unsuccessful informal resolution of a problem. DC-ADM
804 is the DOC’s Consolidated Inmate Grievance Review System and is attached
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hereto as “Exhibit C.

Significantly, the DC-ADM 804 requires that the grievant

speeiflcally name the individuals involved in the events complained about:
11. The text of the grievanee must be legible, understandable, and presented
in a courteous manner. The inmate must include a statement of facts
relevant to the claim.
Hs

b.

The inmate shall identify individuals directly involved in the event(s).

c.
The inmate shall specifically state any claims he/she wishes to make
coneeming violation of Department directive, regulations, court orders or other
law.
d.
If the inmate desires compensation or other legal relief normally
available from a court, the inmate must request the specific relief sought in
his/her initial grievance.
DC-ADM 804, Exhibit C, p. 1-2,111 (emphasis added).
If an inmate is dissatisfied with the initial review response, he may appeal to
the facility manager, i.e. the Superintendent. If this result is also unsatisfactory, he
can appeal to SOIGA for final review.

SOIGA will then make a final

determination in writing within thirty (30) days.

Properly following this

procedure, which includes seeing the final appeal through and receiving a decision
on the merits by SOIGA, is a prerequisite to any federal lawsuit wherein an inmate
is seeking redress for prison occurrences and/or circumstances.
Determining whether a plaintiff has properly exhausted the above grievance
process is generally, relatively simple ” if SOIGA has eonsidered the grievance on
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the merits (i.e., SOIGA did not reject the grievance as procedurally defective),
even if it denied the grievance or upheld denials from below - it has been
exhausted.

Of particular significance, the grievance process, including final

review/decision on the merits by SOIGA, must be satisfied before administrative
remedies will be deemed properly exhausted. This is true even if the grievance
process cannot possibly provide the inmate with his sought relief Nyhuis v. Reno,
204 F.3d 65, 66-67 (3d Cir. 2000). A plaintiff must properly comply with the
grievance process or he risks suffering a procedural default - he cannot choose to
thumb his nose at the requirements of timeliness or providing appropriate
documentation. Spruill v. Gillis. 372 F.3d 218, 228 (3d Cir. 2004). Importantly,
an ‘untimely or otherwise procedurally defective administrative grievance’ does
not satisfy the PLRA’s exhaustion requirement. Woodford v. Ngo, 548 U.S. 81,
83-84 (2006); Couch v. Tritt. 2016 U.S. Dist. LEXIS 7472, at *14-15 (M.D. Pa.
2016). (emphasis added). “Applying this procedural default standard to § 1997e’s
exhaustion requirement, courts have concluded that inmates who fail to folly, or
timely, complete the prison grievance process are barred from subsequently
litigating claims in federal court.

Wakelev v. Giroux. 2014 U.S. Dist. LEXIS

51989, at *43-44 (M.D. Pa. 2014). (emphasis added).
Within her Complaint, the Plaintiff requests “an award of appropriate
compensatory and punitive damages against Defendants in favor of Ms. Shaw in an
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amount to be determined by the finder of fact”

(Doc #1, pg. 17, ‘jj 4).

To

determine whether Plaintiff had, in fact, exhausted her administrative remedies.
these Defendants subpoenaed Plaintiffs entire grievance file from SOIGA. As
discussed supra, any grievance that was properly exhausted by Plaintiff must have
gone through SOIGA. Thus, an inmate’s SOIGA file, alone, is often determinative
of whether a grievance has been properly exhausted.
The entirety of Plaintiff s grievance records produced by SOIGA in response
to Medical Defendants’ subpoena is attached hereto as “Exhibit D.

Out of the

four (4) grievances appealed to SOIGA, only three (3) relate to medical matters at
issue in this case; Grievance Nos. 596008, 638638 and 658678. Id-

For the

Court’s convenience, the initial grievances filed by the Plaintiff are attached hereto
as

Exhibit E”.

Significantly, in none of those initial grievances, the only

grievances that have arguably been exhausted, did the Plaintiff request monetary
damages, punitive damages or other fiscal compensation.
This Court addressed the identical issue in the case of James Oscar Wright
V. Debra K. Sauers, et al, C.A. No. 13-358 Erie. In that case, the court was faced
with the same factual scenario, i.e. an inmate who did not request monetary
damages in any grievance. Id- The Court analyzed the issue and found that:
The DOC has since adopted the phrasing suggested in Spruill,
and affirmatively places inmates on notice of the requirement to
list any relief sought in both the grievance policy and on the
initial grievance form. Much like failing to sign the grievance
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form, or failing to provide copies of certain documents on
appeal, it is the level of detail required by the grievance process
that defines the boundaries of exhaustion, which this Court is
not at liberty to ignore. Jones, supra, at 219.

Proper exhaustion, including adherence to a requirement to
delineate the relief requested, therefore promotes the efficiency
recognized in Woodford, permitting claims to be “resolved
much more quickly and economically in proceedings before an
agency than in litigation in federal court.” Woodford at 87.
Given the underlying goals of the PLRA, and the state of the
law requiring adherence to clearly stated content requirements,
this Court must conclude that the mandatory nature of the
language at issue gives rise to procedural default as a result of
Plaintiffs failure to set forth the desired monetary or other legal
relief on his initial grievance form.
Idatpgs. 13-14.
Accordingly, as Ms. Shaw has never requested monetary relief in any
grievance that she has filed and properly exhausted, this Court should concluded.
in accordance with Wright, that Ms. Shaw has committed a procedural default with
respeet to any claim for monetary relief As such, the request for compensatory
damages, punitive damages, or any other monetary relief should be dismissed and
stricken from Plaintiffs Complaint.
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Plaintiff’s claim for medical negligence must be dismissed.
Although Plaintiff has asserted professional negligence claims against Drs.
Burdette and Alpert, she has failed to produce Certificates of Merit pursuant to the
Pennsylvania Rules of Civil Procedure.’
Rule 1042.3 of the Pennsylvania Rules of Civil Procedure (“Rule 1042.3”)
requires a plaintiff in a medical malpractice action to file a certificate of merit with
the complaint or within sixty (60) days thereafter attesting that “an appropriate
licensed professional has supplied a written statement that there exists a reasonable
probability that the [medical service described] in the complaint fell outside
acceptable professional standards and that such conduct was a cause in bringing
about the harm.

A “health care provider” under section 503 of the Medical Care

Availability and Reduction of Error Act (“MCARE”) is considered to be a
licensed professional” for purposes of Rule 1042.3. Defendants are physicians
licensed by the Commonwealth of Pennsylvania. Therefore, defendants are health
care providers as defined by the MCARE Act at 40 P.S. § 1303.503. As Plaintiff
failed to file a Certificate of Merit against either Dr. Burnett or Dr. Alpert,
dismissal of her medical negligence claims (Count III) as to Moving Defendants is
proper.

' The Third Circuit has held that Rule 1042.3 is substantive law that must be applied by federal courts under Eerie
R.R. V. Thompkins, 304 li.S. 64, 58 S, Ct. 817, 82 L. Ed. 1188 (1983); Liggon-Redding v. Estate of Sugarman, 659
F.3d 258, 262-4 (3d Cir. 2011).
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Plaintiff has not plead deliberate indifference to a serious medical need.
In order to succeed in an action claiming inadequate medical treatment, a
prisoner must show more than negligence; she must show "deliberate indifference'
to a serious medical need.

Durmer v. O'Carroll 991 F.2d 64 (3d Cir. 1993);

Estelle V. Gamble. 429 U.S. 97, 104, 50 L. Ed. 2d 251, 97 S. Ct. 285 (1976). A
serious medical need is “one that has been diagnosed by a physician as requiring
treatment or one that is so obvious that a lay person would easily recognize the
necessity for a doctor’s attention.” Monmouth County Corr. Inst. Inmates v.
Lanzaro, 834 F.2d 326, 347 (3d Cir. 1987). A medical need is also serious where
the denial of treatment would result in the “unnecessary and wanton infliction of
pain,” or a “life-long handicap or permanent loss.” Subjectively, prison officials
must exhibit “deliberate indifference” to those needs. Atkinson v. Taylor, 316
F.3d 257, 272-73 (3'^ Cir. 2003), An allegation of mere negligence or medical
malpractice does not rise to the level of an Eighth Amendment violation. Estelle.
429 U.S. at 105.
While deliberate indifference to a prisoner’s serious illness or injury states a
cause of action under § 1983, this conclusion does not mean that every claim by a
prisoner that he has not received adequate medical treatment states a violation of
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the Eighth Amendment. Estelle v. Gamble. 429 U.S. 97, 105-06, 97 S. Ct. 285,
291-92, 50 L. Ed. 2d 251 (1976). The “deliberate indifferenee” standard contains
both subjective and objective prongs. Id. First, the deprivation suffered by the
prisoner must be “objectively ‘sufficiently serious...

such that “a prison official’s

act or omission must result in the denial of the minimal civilized measure of life’s
necessities.

Farmer v. Brennan. 511 U.S. 825, 834, 114 S.Ct. 1970, 128 E.Ed.2d

811 (1994). The second, subjective element requires that the officials act with a
sufficiently culpable state of mind.” Id- Specifically,
a prison official cannot be found liable under the Eighth Amendment for
denying an inmate humane conditions of confinement unless the official
knows of and disregards an excessive risk to inmate health or safety; the
official must both be aware of facts from which the inference could be
drawn that a substantial risk of serious harm exists, and he must also draw
the inference.
Id. at 837, 114 S.Ct. 1970.
In order to state a cognizable claim for deliberate indifference to serious
medical need, a prisoner must allege sufficiently harmful acts or omissions, or
those that would offend “evolving standards of decency” in violation of the Eighth
Amendment. Estelle at 105-06. “Only ‘unnecessary and wanton infliction of pain’
or ‘deliberate indifference to the serious medical needs’ of prisoners are
sufficiently egregious to rise to the level of a constitutional violation.” Spruill 372
F.3d at 235-36, White v. Napoleon. 897 F.2d 103, 108-09 (3d Cir.1990).
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While Ms. Shaw has a legal right to medical attention and treatment, Estelle,
429 U.S. at 97; 37 Pa.Code § 93.12, she can not dictate what that entails. Berman
V. Lamer, 874 F.Supp. 102, 106 (E.D.Pa.l995) (“Absent a showing that [prison]
officials have engaged in constitutionally impermissible conduct, it is not in the
public’s interest for the court to usurp the Bureau of Prisons’ authority and micro
manage the medical needs of a particular inmate.”).

Absent a showing that Drs.

Burdette or Alpert engaged in constitutionally impermissible conduct, it would not
be in the public’s interest for the courts to look over physicians’ shoulders and
micro-manage inmates care in each case. See Inmates of the Allegheny County
Jail V. Pierce, 612 F.2d 754, 762 (3d Cir.1979) (citations omitted) (“Courts will
'disavow any attempt to second-guess the propriety or adequacy of a particular
course of treatment ... (which) remains a question of sound professional
judgment.”).
Ms. Shaw’s complaint clearly demonstrates that she received medical care
for her alleged chronic complaints.

She appears merely to disagree with the

medication she was prescribed. As indicated above, Ms. Shaw was discontinued
from a narcotic medication and admits she received other medications that were
appropriate to treat her complaints. Accordingly, there are no allegations which
demonstrate a constitutionally glaring omission of necessary care and treatment.
Plaintiffs claims do not give rise to a constitutional right or sustain a civil rights
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claim.

Coppinger v. Townsend. 398 F.2d 392 (10th Cir. 1968). Thus, even if

eonstrued as true, Ms. Shaw’s allegations do not raise a elaim of entitlement to
relief, and “‘this basie deficiency should ... be exposed at the point of minimum
expenditure of time and money by the parties and the court.’” 5 Wright & Miller §
1216, at 233-234; Twomblv, 550 U.S. at 558.
CONCLUSION
For the reasons set forth above, these Defendant’s Motion to Dismiss should
be granted. All elaims alleged by the Plaintiff against these Moving Defendants
should be dismissed in their entirety.

Respectfully submitted.
WEBER GALLAGHER SIMPSON STAPLETON
FIRES & NEWBY LLP

BY:

/s/ Paula A. Koczan
Paula A. Koezan, Esquire
pkoezan@wglaw. com
PA 46932
Michael C. Hamilton, Esquire
mhamilton@wglaw.com
PA 87795
WEBER GALLAGHER SIMPSON
STAPLETON FIRES & NEWBY, LLP
Four PPG Place
5th Floor
Pittsburgh, PA 15222

Case 1:17-cv-00229-SPB Document 14 Filed 11/03/17 Page 15 of 16

(412) 281-4541
(412) 281-4547 FAX
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CERTIFICATE OF SERVICE
I, Paula A. Koczan, Esquire, hereby certify that on this date a true and
correct copy of the foregoing BRIEF IN SUPPORT OF MOTION TO
DISMISS was served by ECF upon all counsel of record.

/S/ Paula A. Koczan
Paula A. Koczan, Esquire
Dated:

11/03/2017

