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I.

OPINIONS DELIVERED IN COURTS BELOW
The Superior Court of Pennsylvania, sitting En Banc issued an opinion

denying Petitioner’s appeal on March 1, 2019. The opinion is attached as Appendix
A.
Judge Kevin Sasinoski of the Allegheny Court of Common Pleas issued an
opinion pursuant to Pennsylvania Rule of Appellate Procedure 1925(a) on May 23,
2017. Judge Sasinoski’s opinion is attached as Appendix D.

II.

ORDER IN QUESTION
On March 1, 2019, the Superior Court of Pennsylvania issued an opinion

affirming the order of the PCRA Court. See Appendix A at 21.

III.

QUESTIONS PRESENTED FOR REVIEW
1.

What is the definition of a “right” as used in the PCRA timeliness

exception at 42 Pa.C.S. § 9545(b)(1)(iii) for determining whether a PCRA
Petitioner adequately asserted a newly-established constitutional right?
2.

Did Ms. Lee adequately assert the right established in Miller v.

Alabama in her PCRA Petition where her petition included copious factual
allegations which, if proven, would demonstrate that her offense reflected the
transient immaturity of youth, thus rendering her petition timely?
1

3.

Is Ms. Lee entitled to an evidentiary hearing to determine the merits

of her claim that her sentence violates the Eighth Amendment to the United States
Constitution under the right established in Miller v. Alabama?
IV.

STATEMENT OF THE CASE

Petitioner Avis Lee was convicted of second degree-murder and sentenced to
life without parole on January 20, 1981 in the Allegheny County Court of Common
Pleas. Ms. Lee’s mandatory life-without-parole sentence was imposed on July 13,
1981. Ms. Lee was born on January 23, 1961 and was 18 years old at the time of the
events that led to her conviction, which occurred on November 2, 1979. Ms. Lee is
challenging the mandatory imposition of her life without parole sentence based on
the right established by the Supreme Court of the United States in Miller v. Alabama,
567 U.S. 460 (2012), which was held to apply retroactively in Montgomery v.
Louisiana, 136 S.Ct. 718 (2016).
Ms. Lee filed a Post-Conviction Relief Act (PCRA) Petition within 60 days
of the decision in Montgomery. Her Petition was dismissed as untimely by Judge
Kevin Sasinoski in the Allegheny County Court of Common Pleas. Ms. Lee appealed
to the Superior Court. On December 29, 2017, a three-judge panel issued a
memorandum opinion affirming the PCRA Court’s dismissal of Ms. Lee’s Petition.
Ms. Lee petitioned for reargument en banc, which was granted. After subsequent
2

briefing and oral argument, the Superior Court, sitting en banc, ultimately affirmed
the PCRA Court’s dismissal of Ms. Lee’s Petition on March 1, 2019. Appendix A.
While the en banc court believed it was “bound by” precedent, Id. at 20, it
also termed Ms. Lee’s argument as “compelling,” Id. at 6; 18, and explicitly stated
“We would urge our Supreme Court to review this issue in light of the research
available even since Batts II was decided in 2017.” Id. at 20 n. 11.
Ms. Lee’s case presents a particularly compelling factual record for this
Court’s review of the question of whether the right recognized in Miller and
Montgomery should be defined exclusively by age or by the developmental factors
that are scientifically, medically, and judicially recognized to constitute what the
U.S. Supreme Court has characterized as the “transient immaturity” of youth. Miller,
567 at 479. The facts alleged in Ms. Lee’s 2016 PCRA petition are highly probative
of her possessing diminished culpability, as described in Miller and Montgomery.
Avis Lee’s childhood and adolescence were marked by violence, trauma, and
poverty in her home life and amongst her peer group. Reproduced Record, 19a-23a
at ¶¶ 32-49 (hereafter “RR”). She was primarily raised by her mother in a singleparent home. Id. at 19a, ¶ 33. For approximately two years, Ms. Lee was in the care
of her mother and step-father, both of whom were alcoholics. Id. at 19a, ¶ 34. Ms.
Lee’s step-father frequently beat and brutalized her mother, and Ms. Lee has vivid
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memories of seeing her mother’s blood on the floor and walls of their home as a
result of the daily beatings. Id.
Ms. Lee’s mother frequently went without food to ensure that her children had
enough to eat. Id. at 20a, ¶ 39. The family moved regularly and experienced periods
of homelessness. Id. at 20, ¶ 37. When they did have homes in which to live, they
were nearly uninhabitable. Id. at 20a, ¶ 40. They often had to live without heat in the
winter and would huddle in front of the oven for warmth. Id. at 20a, ¶ 38. Growing
up in such circumstances, Ms. Lee began drinking at the age of eight. Id. at 21a, ¶
44. By the age of 13, she was regularly drinking before school with her friends. Id.
By the age of 15, she also began consuming other drugs, and was frequently on some
combination of alcohol, marijuana, and pills such as Quaaludes or Valium. Id.
Ms. Lee became a survivor of sexual violence at a young age. Id. at 21a, ¶ 45.
She was molested multiple times around the age of 5 or 6 by an older male cousin.
Id. At the age of 16, she was raped at knifepoint by a stranger who had attacked her
as she was walking home and dragged her into a storm cellar. Id. at 21-22a, ¶ 46. In
order to alleviate some of the experiences of poverty, Ms. Lee began engaging in
sex work to earn money. Id. at 21a, ¶ 42. She was arrested at the age of 15 for
prostitution and adjudicated delinquent. Id. at 21a, ¶ 43.
Ms. Lee was also surrounded by violence in her neighborhood and peer group.
Id. at 22a, ¶ 48. When she was approximately 7 years old, a childhood friend in her
4

neighborhood was murdered. Id. Another neighbor took his own life when he and
Ms. Lee were in high school. Id. Also in high school, Ms. Lee’s best friend was
murdered, as was her boyfriend. Id. Her friend’s body was found strangled and
partially-clothed on the side of the road. Id. After her boyfriend’s murder, Ms. Lee
went into a severe depression and her use of drugs and alcohol increased as a means
of blocking out the trauma of her childhood and adolescence. Id. Then, three days
before Ms. Lee’s 17th birthday, her mother died of liver cancer. Id. at 22a, ¶ 47. Her
mother’s death further intensified Ms. Lee’s depression and increased her use of
drugs and alcohol. Id.
From the day Ms. Lee’s mother died until Ms. Lee was arrested two-and-ahalf years later, she was never sober for an entire day and continued to engage in an
increasing number of acts of prostitution. Id. A typical day for Ms. Lee included
drinking between 10-15 shots of liquor and some combination of other drugs. Id.
The night of the homicide for which Ms. Lee is incarcerated was no exception
to her frequent use of alcohol and drugs. Id. at 18a, ¶ 29. That night, Ms. Lee
approached her brother and asked if another person could use his gun to commit a
robbery. Id. at 17-18a, ¶ 28. Ms. Lee’s brother, Dale Madden, instead decided that
he would commit the robbery himself. Id. He told Ms. Lee and their co-defendant,
Arthur Jeffries, where they could find somebody to rob, and the three co-defendants
were driven to the Oakland neighborhood of Pittsburgh, where Mr. Madden selected
5

a man to rob who was leaving an athletic club. Id. Mr. Madden instructed Ms. Lee
to serve as the lookout, and Ms. Lee waited and watched from the steps of a nearby
mosque as Mr. Madden approached the victim, Robert Walker. Id. at 8a, ¶ 7. When
Mr. Madden approached Mr. Walker, a brief struggle occurred and Mr. Madden fired
the gun, striking Mr. Walker in the head. Id.
Mr. Madden and Mr. Jeffries fled the scene. Ms. Lee boarded a bus and told
the driver that a man appeared to be injured nearby, and the driver informed a police
officer. Id. Mr. Walker died of his injury. Ms. Lee, her brother, and Mr. Jeffries were
tried jointly. Her brother, Mr. Madden, and Ms. Lee were found guilty of seconddegree murder. Id. at 8-9a, ¶ 8.
The circumstances of Ms. Lee’s childhood and adolescence, as well as the
circumstances of her offense, fall squarely into the factors identified in Miller and
Montgomery as rendering a life-without-parole sentence unconstitutional. Ms. Lee’s
sentencing judge was not permitted to consider the mitigating evidence of Ms. Lee’s
childhood and adolescence because her life-without-parole sentence was mandatory
under Pennsylvania law.
However, consistent with neuroscientific and developmental research, Ms.
Lee, who was 18-years-old at the time of her offense, possessed the characteristics
of youth that render a life-without-parole sentence disproportionate under the Eighth
Amendment. Her home and peer group environments were marked by trauma,
6

violence, and poverty, from which she had little ability to extricate herself. The
circumstances of her offense also reflect that she did not kill, nor did she intend to
kill, and her actions were significantly driven by negative peer and familial
influences.
Furthermore, during the nearly 40 years since her arrest, Ms. Lee has no record
of violence and has demonstrated the maturity and rehabilitation anticipated of
youthful offenders in Miller. Id. at 24-26a, ¶¶ 53-55. Ms. Lee has completed
numerous educational and vocational programs. Id. at 25-26a, ¶ 53. She has
completed numerous rehabilitative and therapeutic programs. Id. She has dedicated
herself to the service of others and engaged with community groups, including
groups based in prison and outside of prison. Id. at 25-26a, ¶¶ 53-54. Ms. Lee has
dedicated herself to preventing teen violence, co-authoring an autobiographical
theatrical production and working with the Erie Health Department in efforts to
prevent teen suicide. Id. Moreover, Ms. Lee has not received a disciplinary
misconduct write-up in prison for over 25 years. Id. at 26a, ¶ 55.
As anticipated by Miller, Ms. Lee’s offense reflected the transient immaturity
of youth and she has developed into a community-oriented adult with an impressive
record of service to others, despite living with full knowledge that her sentence
permits no opportunity for release from prison.
V.
MS. LEE’S PETITION FOR ALLOWANCE OF APPEAL SHOULD BE
GRANTED
7

The Supreme Court of Pennsylvania’s review of an order of the Superior
Court is discretionary. Pa. R.A.P. 1114(a). The Rules of Appellate Procedure set
forth seven reasons a petition for allowance of appeal may be granted, any one of
which is sufficient to grant the petition. Pa. R.A.P. 1114(b).
Ms. Lee’s petition invokes several of these reasons in the questions presented
for review. First, the questions presented by Ms. Lee are all issues of first impression
in the Supreme Court of Pennsylvania. Pa. R.A.P. 1114(b)(3). The questions
presented are also of substantial public importance and require prompt and definitive
resolution by this Court. Pa. R.A.P. 1114(b)(4). Finally, the questions presented
challenge the constitutionality of the Commonwealth’s sentencing statute for
second-degree murder, which violates the Eighth Amendment to the U.S.
Constitution as applied to Petitioner. Due to the weight of these considerations both
individually and in combination, this Court should grant this Petition for Allowance
of Appeal and address the questions presented for review herein.
A.

The questions presented are ones of first impression in the
Pennsylvania Supreme Court

The Pennsylvania Supreme Court has yet to address the questions presented
in Ms. Lee’s petition. As questions of first impression in this Court, her petition
should be granted and these questions resolved. Pa. R.A.P. 1114(b)(3).

8

i.

This Court should guide lower courts on the standard for defining
the contours of a newly-established right under 42 Pa.C.S. §
9545(b)(1)(iii)

The starting point for analyzing Ms. Lee’s appeal is fundamentally one of
statutory interpretation. This Court has never squarely addressed the standard for
determining the contours of a “right” for purposes of the PCRA timeliness exception
at 42 Pa.C.S. § 9545(b)(1)(iii). The Superior Court, in addressing Ms. Lee’s claim
and similar claims, has determined that a “right” and a “holding” are identical terms,
and the contours of a constitutional right extend no further than the holding of the
case establishing that right. See Appendix A, 19-20. In affirming the dismissal of
Ms. Lee’s Petition, the Superior Court opined that Ms. Lee’s claim was not based on
a newly-established constitutional right “as contemplated by the PCRA.” Id. at 19
(emphasis in original). However, the court did not engage in any analysis as to how
it determined the definition of a “right” as contemplated by the PCRA.
The text of the PCRA’s timeliness exception requires a petitioner to plead and
prove:
the right asserted is a constitutional right that was recognized by the
Supreme Court of the United States or the Supreme Court of
Pennsylvania after the time period provided in this section and has been
held by that court to apply retroactively.
42 Pa.C.S. § 9545(b)(1)(iii) (emphases added). The plain language of the statute
requires the petitioners to assert a “right” and therefore it is that specific term that
courts must give full effect to when construing this provision.
9

The ordinary legal usage of the terms “right” and “holding” support the notion
that a right is broader than and substantively distinct from the technical legal holding
of a case. Black’s Law Dictionary definitions for “holding” include, in relevant part:
1) A court’s determination of a matter of law pivotal to its decision; a
principle drawn from such a decision.
2) A ruling on evidence or other questions presented at a trial.
Black’s Law Dictionary 749 (8th ed. 2004). A “right,” however, is defined in
relevant part as:
1) That which is proper under law, morality, or ethics.
2) Something that is due to a person by just claim, legal guarantee, or
moral principle.
3) A power, privilege, or immunity secured to a person by law.
4) A legally enforceable claim that another will do or will not do a
given act; a recognized and protected interest the violation of which
is a wrong.
Black’s Law Dictionary 1347 (8th ed. 2004). These uncontroversial definitional
distinctions support Petitioner’s argument that a “right” is not synonymous with a
“holding,” each term instead referencing a distinct concept. A “right” is simply not
synonymous with a “holding”, and the term must be construed more broadly in order
to apply the law consistent with the statutory text determined by the legislature.
a. The federal habeas corpus statute has analogous structure and
text that have been interpreted for timeliness purposes just as
Petitioner argues § 9545(b)(1)(iii) of the PCRA should be

10

Federal courts interpreting comparable statutory language in the context of the
federal habeas corpus statute provide persuasive authority supporting Petitioner’s
reading of 42Pa.C.S. § 9545(b)(1)(iii). Federal habeas corpus challenges to a
conviction or a sentence, like the PCRA, must be brought within one-year from the
time that a conviction becomes final. 28 U.S.C. § 2255(f). Habeas petitions may be
brought after this period, however, if the claim is certified “by a panel of the
appropriate court of appeals to contain . . . a new rule of constitutional law, made
retroactive to cases on collateral review by the Supreme Court, that was previously
unavailable.” 28 U.S.C. § 2255(h)(2).
In interpreting this analogous standard for determining whether otherwise
untimely federal habeas petitions properly invoke a new constitutional rule
permitting consideration on the merits, the Court of Appeals for the First Circuit
found that the words “rule” and “right” were broader than the word “holding”, and
that Congress did not intend for the terms to be synonymous:
Congress presumably used these broader terms because it recognizes
that the Supreme Court guides lower courts not just with technical
holdings but with general rules that are logically inherent in those
holdings, thereby ensuring less arbitrariness and more consistency in
our law.
Moore v. United States, 871 F.3d 72, 82 (1st Cir. 2017). A Connecticut District Court
recently relied in part on this distinction between a technical holding and a broader
right or rule to find that a habeas petition raising an identical claim to that raised
11

herein by Ms. Lee was timely. Cruz v. United States, 2018 WL 1541898 (D. Conn.
March 29, 2018). The district court drew support for its decision from decisions from
the Third, Fourth, Fifth, and D.C. circuit courts that had “certified successive
petitions in analogous situations by finding that whether the rule applies to the facts
is a merits question.” Id. at 10. The Cruz court then engaged in a distinct merits
analysis and found that petitioner’s life-without-parole sentence, which was imposed
for a crime committed when he was 18, was unconstitutional under the Eighth
Amendment pursuant to Miller. Id. at 14-25. This Court should follow that
distinction between the jurisdictional timeliness question and the constitutional
merits question, recognize that Ms. Lee has adequately asserted that the right of
Miller applies to her, and order a remand for a determination on the merits of Ms.
Lee’s claim based on a fully developed record.
In Commonwealth v. Bennett, 930 A.2d 1264 (Pa. 2007), this Court articulated
principles of statutory construction with respect to the timeliness exception at 42
Pa.C.S.§ 9545(b)(1)(ii) that apply with equal force to the newly-established
constitutional right exception at issue in Ms. Lee’s appeal and provide a compelling
basis for interpreting the exception in the manner proposed by Ms. Lee. The PCRA’s
intended preference for finality in the collateral review process “is tempered by the
insertion of three exceptions” under 42 Pa.C.S.§ 9545(b)(1). Id. at 1267. Courts
“must construe the provisions of the PCRA liberally ‘to effect their objects and to
12

promote justice.’” Id. at 1270 (quoting 1 Pa.C.S. § 1928(c)). Moreover, the PCRA
must be interpreted to provide a “post conviction process [that is] fundamentally
fair.” Id. at 1273 (citing Pennsylvania v. Finley, 481 U.S. 551, 556-57 (1987);
Commonwealth v. Haag, 809 A.2d 271, 283 (Pa. 2002)). PCRA “petitioners must be
given the opportunity for the presentation of claims at a meaningful time and in a
meaningful manner.” Id. (citing Logan v. Zimmerman Brush Co., 455 U.S. 422, 437
(1982)). This is precisely what Ms. Lee is seeking and what her statutory
construction argument enables: permitting her to raise a constitutional challenge to
her sentence in a timely manner within 60 days of its first having become available
to her. She is not seeking to relitigate previously litigated claims, nor is she
innovating an entirely novel theory of relief; she merely asks for the opportunity to
make a merits-based argument that was raised at the first opportunity the claim was
available to her.
Applying these principles to the timeliness exception at 42 Pa.C.S. §
9545(b)(1)(iii), construing the term “right” as a distinct and broader concept than a
“holding” is not only in keeping with the plain language of the statutory text, but is
compelled by courts’ mandates to effect the objects of the timeliness exceptions and
promote justice; provide a fundamentally fair process; and provide an opportunity
to present claims at a meaningful time and in a meaningful manner.

13

b. A legal right includes all substantive components necessary to
its creation, including its underlying rationale
Such a construction is also supported by the fundamental principle of
jurisprudence that courts are bound to apply not only the holdings of a Supreme
Court decision, but also the legal rules and reasoning of the decision. The U.S.
Supreme Court has instructed:
We adhere in this case...to the well-established rationale upon which
the Court based the results of its earlier decisions. When an opinion
issues for the Court, it is not only the result but also those portions of
the opinion necessary to that result by which we are bound.
Seminole Tribe, 517 U.S. at 67 (emphasis added) (citing Burnham v. Superior Court
of Cal. County of Marin, 495 U.S. 604, 613 (1990)) (exclusive basis of a judgment
is not dicta). Stare decisis requires adherence “not only to the holdings of [the
Supreme Court’s] prior cases, but also to their explications of the governing rules of
law.” County of Allegheny v. ACLU, Greater Pittsburgh Chapter, 492 U.S. 573, 668
(1989) (Kennedy, J. concurring and dissenting).
Courts must respect “prior decisions of this Court and the legal rules contained
in those decisions.” Tincher v. Omega Flex, Inc., 104 A.3d 328, 336 (Pa. 2014).
“[O]ur system of precedent or stare decisis is thus based on adherence to both the
reasoning and result of a case, and not simply the result alone.” Planned Parenthood
v. Casey, 947 F.2d 682, 692 (3d Cir. 1991) (aff’d in part, rev’d in part on other
grounds). “[L]ower courts are obligated to follow both the narrow holding of the
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Supreme Court as well as the rule applied by the Court in reaching its holding,”
including “the reasoning, analysis, and legal rules applied in reaching its result.”
Rodriguez v. National City Bank, 277 F.R.D. 148, 154 (E.D. Pa. 2011).
In Commonwealth v. Batts, 163 A.3d 410 (Pa. 2017) (“Batts II”), this Court
followed Seminole Tribe in giving full effect to the rationale that was necessary to
the Supreme Court’s decision in Miller when construing the right that Miller
established. At Qu’eed Batts’ re-sentencing following the vacatur of his mandatory
life-without-parole sentence under Miller, the trial court again imposed a lifewithout-parole sentence. Batts II, 163 A.3d at 415.
In pronouncing a life-without-parole sentence, the trial court relied on the
expert testimony of the Commonwealth’s psychiatrist who opined that “Batts’
personality was likely fully formed and fixed at the age of fourteen” and that
“‘research dealing with adolescent behavioral and brain development’ is
inconclusive.” Id. at 438. Because the expert’s testimony was “in direct opposition
to the legal conclusion announced by High Court and the facts (scientific studies)
underlying it,” this Court found that the testimony was not merely entitled to less
weight, but did not even constitute competent evidence to support the imposition of
a life-without-parole sentence. Id. at 438-39 (citing Seminole Tribe, 517 U.S. at 67).
Batts II recognized that the underlying rationale supporting a decision of the U.S.
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Supreme Court is itself a component of that right and therefore must be given effect
when construing and applying the right.
A “right,” therefore, must include not only the “holding” of a decision, but
also the well-established rationale and underlying rules and legal principles which
animated the decision. The Superior Court disregarded this precept when it held
“that age is the sole factor in determining whether Miller applies to overcome the
PCRA time-bar[.]” Appendix A, 20-21.
Ms. Lee is not proposing the innovation of a new right. She is not asking a
court to engage in a full, novel analysis under the Eighth Amendment of whether her
sentence is unconstitutional. The Supreme Court of the United States has recognized
a new right and conducted the Eighth Amendment analysis. Ms. Lee is merely
seeking to apply the necessary, substantive components of that analysis to her case.
She asserts that this would lead to the same result as that reached by the Court in
Miller – that her sentence is unconstitutional. Ms. Lee could not have raised this
claim at any earlier trial or appellate stage. Interpreting the newly-established
constitutional right timeliness exception to permit Ms. Lee to have such a claim
evaluated on the merits is compelled by the plain language of the statute, the ordinary
legal usage of the term “right,” principles of jurisprudence, the purposes of the
PCRA’s timeliness exceptions, and the requirement that the PCRA provide a process
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that is fundamentally fair and permits petitioners to raise claims in a meaningful time
and meaningful manner.
ii.

This Court should address whether Petitioner satisfied the
jurisdictional gateway of 9545(b)(1)(iii) entitling her to an
evidentiary hearing on the merits of her cruel and unusual
punishment claim

In Ms. Lee’s second and third questions presented for review, she is seeking
resolution of questions relating to the application of Miller to her Petition. First, Ms.
Lee is claiming that her Petition alleged sufficient facts to render her petition timely
under the PCRA’s timeliness restrictions, and second, because her Petition is timely,
she is entitled to an evidentiary hearing to determine the merits of her claim.
The Superior Court has issued three precedential decisions involving
petitioners who were 18 or older at the time of their offense seeking relief under
Miler. See Commonwealth v. Cintora, 69 A.3d 759 (Pa. Super. 2013);
Commonwealth v. Furgess, 149 A.3d 90 (Pa. Super. 2016); Commonwealth v.
Montgomery, 181 A.3d 359 (Pa. Super. 2018) (en banc). These decisions were relied
upon extensively by the Superior Court in Ms. Lee’s appeal. In each case the
Superior Court has held that the PCRA petitions were untimely, and therefore were
properly dismissed without an evidentiary hearing. This Court has never addressed
whether an individual who was 18-years-old at the time of an offense that reflected
transient immaturity may invoke Miller in a PCRA Petition.
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In affirming the PCRA Court’s denial of Ms. Lee’s PCRA petition, the
Superior Court declared that Miller applies only to individuals who were younger
than 18 at the time of their offense of conviction. See Appendix A, 20-21. The court
mischaracterized Ms. Lee’s petition and arguments as seeking to extend the right
established in Miller, rather than seeking to apply that right to her own case in order
to prove that the crime she committed 39 years ago reflected the transient immaturity
of youth. Appendix A, 21. The court concluded that the PCRA Court lacked
jurisdiction because “age is the sole factor in determining whether Miller applies[.]”
Id. at 20-21. In coming to this conclusion, the Superior Court improperly conflated
a holding of Miller with the right of Miller, engaging in an implicit act of statutory
construction that substituted the narrower term “holding” for the term actually used
by the legislature in the PCRA: “right.” In doing so the Superior Court has rewritten
the plain text of the PCRA’s jurisdictional gateway at 9545(b)(1)(iii), which is
designed to permit colorable claims that are predicated upon newly established rights
to proceed to an evidentiary hearing when there are genuine disputes of material fact.
i.

The constitutional right established by Miller prohibits life without
parole sentences for individuals whose offenses reflect the transient
immaturity of youth

The Superior Court characterized Ms. Lee’s argument as “rationale versus
holding.” Appendix A, 9. However, as discussed in detail supra, Ms. Lee’s argument
is simply that a “right” is a distinct legal concept from a “holding.” The well-
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established rationale, reasoning, and legal rules adopted by the Supreme Court in
reaching a decision must be given effect in determining whether that decision creates
a legal entitlement for an individual in a particular case. Properly construed, Miller
established a right that individuals whose offense reflects the transient immaturity
of youth may not be subjected to life-without-parole sentences.
In Miller v. Alabama, the United States Supreme Court struck down
mandatory life-without-parole sentencing schemes for those younger than 18 at the
time of their offense, holding that the Eighth Amendment forbids life-without-parole
sentences imposed on “a child whose crime reflects unfortunate yet transient
immaturity,” Miller, 560 U.S. at 479.
Following Miller, the U.S. Supreme Court held that Miller applies
retroactively to cases on collateral appeal in Montgomery, 136 S.Ct. at 733. In
finding that Miller announced a substantive rule of constitutional law and therefore
applies retroactively, the Montgomery Court eschewed a narrow reading of Miller,
clarified the right established in Miller, and is instructive in determining which
portions of Miller were “necessary” to the result. See Seminole Tribe, 517 U.S. at
67; Batts II, 163 A.3d at 439.
Montgomery recognized that Miller did not merely forbid mandatory lifewithout-parole sentences for those younger than 18 at the time of the offense. Rather,
it established a categorical bar to life-without-parole sentences for “a child whose
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crime reflects unfortunate yet transient immaturity,” regardless of whether the
sentence was mandatory or discretionary. Montgomery, 136 S.Ct. at 734 (internal
citations and quotations omitted). Miller’s prohibition on mandatory life-withoutparole sentences and requirement that courts consider mitigating evidence is a
“procedural requirement necessary to implement a substantive guarantee.” Id. In
other words, the prohibition on mandatory sentences is a prophylactic rule designed
to protect the substantive right established in Miller. The right established, however,
is that those whose offenses reflect the transient immaturity of youth may not be
subjected to life-without-parole sentences. Montgomery, 136 S.Ct. at 734.
In determining whether Ms. Lee’s petition satisfies the newly-established
constitutional right timeliness exception, the right established in Miller must give
effect to three of the Miller Court’s critical conclusions that were necessary to its
holding. First, that the “characteristics of youth, and the way they weaken rationales
for punishment, can render a life-without-parole sentence disproportionate,” Miller,
567 U.S. at 473. Second, that a mandatory life-without-parole sentencing scheme
“poses too great a risk of disproportionate punishment” by precluding a sentencer
from considering an offender’s age and characteristics of youth prior to imposing
the harshest punishments. Id. at 479. And third, the Court’s adoption of science and
social science relating to adolescent development. Accounting for each of these
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factors, Miller established a right that individuals whose offenses reflect the transient
immaturity of youth may not be subjected to life-without-parole sentences.
It is application of this right that Ms. Lee is seeking; accordingly, it has been
“asserted” as the basis for relief, with ample facts alleged in support, thus satisfying
the jurisdictional gateway of the PCRA.
Review of the substantive content of the right of Miller demonstrate that the
Superior Court’s determination that “age is the sole factor” for determining if the
right has been properly asserted constitutes reversible error. Appendix A, 20-21. In
establishing that life-without-parole sentences cannot be imposed on offenders with
the transient immaturity of youth, the Miller Court invoked the similarities between
sentences of death and life-without-parole to find the mandatory life-without-parole
sentencing schemes at issue to be unconstitutional. Both penalties involve
“[i]mprisoning an offender until he dies,” altering “the remainder of his life ‘by a
forfeiture that is irrevocable’.” Miller, 567 U.S. at 474-75 (quoting Graham v.
Florida, 560 U.S. 48, 69 (2010) (holding life-without-parole sentences for juvenile
non-homicide offenders unconstitutional). Life-without-parole sentences are
especially harsh when imposed on children because children will spend a greater
proportion of their lives in prison than adult offenders. Id. A life-without-parole
sentence “imposed on a teenager, as compared with an older person, is therefore ‘the
same . . . in name only’.” Id. at 475 (emphasis added) (quoting Graham, 560 U.S. at
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70). A mandatory life-without-parole sentencing scheme “poses too great a risk of
disproportionate punishment” because it precludes the sentencer from considering
an individual’s age and characteristics of youth. Miller, 567 U.S. at 479. Subjecting
a child to mandatory life-without-parole
precludes consideration of his chronological age and its hallmark
features—among them, immaturity, impetuosity, and failure to
appreciate risks and consequences. It prevents taking into account the
family and home environment that surrounds him—and from which he
cannot usually extricate himself—no matter how brutal or
dysfunctional. It neglects the circumstances of the homicide offense,
including the extent of his participation and the way familial and peer
pressures may have affected him. Indeed, it ignores that he might have
been charged and convicted of a lesser offense if not for incompetencies
associated with youth—for example, his inability to deal with police
officers or prosecutors…or his incapacity to assist his own attorneys.
Miller, 567 U.S. at 477-78. When considering whether to impose the harshest
available sentences, the sentencer must have the ability to assess mitigating factors
to ensure that these sentences are “reserved only for the most culpable defendants
committing the most serious offenses.” Id. at 476. Especially relevant are the
“mitigating qualities of youth.” Id.
Miller also noted that the Court was not only relying “on common sense” but
on “science and social science as well,” just as it had previously in Roper, 543 U.S.
551, 570 (2005) (holding death penalty unconstitutional when imposed on
juveniles), and Graham, 560 U.S. at 68. Miller, 567 U.S. at 471. The scientific
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evidence relied on in Miller must be considered as part of the right articulated
therein, as the Pennsylvania Supreme Court recognized in Batts II. 163 A.3d at 43839. That scientific evidence supports the conclusion that the right articulated in
Miller can apply to a crime committed by an 18-year-old.
The consensus among psychologists and neuroscientists is that the hallmark
features of youth or adolescence continue developing past a person’s 18th birthday.
For example, the Court in Graham cited approvingly to an amicus curiae brief
submitted by the American Psychological Association that describes how the areas
of the brain involved in impulse control and risk evaluation continue developing
through late adolescence and into early adulthood at age 22. Graham, 560 U.S. at 68
(Citing Brief for the American Psychological Association, et al. as Amici Curiae at
22-27, Graham 560 U.S. 48 (No. 08-7412)).1 These developments in brain science
have provided an empirical basis that reinforces the consensus view of the leading
researchers on the issue that “generally consider adolescence to begin at age 10 or
11 and to end by age 18 or 19.” Jeffrey Jensen Arnett, Emerging Adulthood: A
Theory of Development From the Late Teens Through the Twenties, 55 Am.
Psychologist 469, 476 (2000) (noting that “[t]he cover of every issue of the Journal
of Research on Adolescence, the flagship journal of the Society for Research on

1

This amicus brief can be accessed at: http://www.apa.org/about/offices/ogc/amicus/graham-vflorida-sullivan.pdf
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Adolescence, proclaims that adolescence is defined as ‘the second decade of life.’”).
That the period of life known as adolescence – with its attendant immaturity,
recklessness, and diminished culpability – includes 18-year-olds is acknowledged
by, inter alia, Dr. Laurence Steinberg, one of the scholars the U.S. Supreme Court
has relied on in its holdings in Roper, Graham, and Miller. See Elizabeth Cauffman
and Laurence Steinberg, (Im)maturity of Judgment in Adolescence: Why Adolescents
May Be Less Culpable Than Adults, 18 Behav. Sci. & L. 741, 742 n.1 (2000)
(defining adolescence “from about age 13 to age 18”).2
Additional sources from the relevant neuroscientific corpus are consistent on
this point. See also Alexandra O. Cohen, et. al., When is an Adolescent an Adult?
Assessing Cognitive Control in Emotional and Nonemotional Contexts, 27
Psychological Science 549, 559 (2016) (finding that “young adulthood is a time
when cognitive control is still vulnerable to negative emotional influences, in part as
a continued development of lateral and medial prefrontal circuitry”); Kathryn C.
Monahan, et. al., Psychosocial (Im)Maturity from Adolescence to Early Adulthood:
Distinguishing between Adolescence-Limited and Persisting Antisocial Behavior,
25 Development and Psychopathology 1093, 1102-03 (2013) (“between ages 14 to
25, youths continue to develop the increasing ability to control impulses, suppress

2

Both of the academic articles cited in this paragraph were cited in the Brief for the American
Psychological Association, et al. that the Supreme Court relied upon in Roper.
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aggression, consider the impact of their behavior on others, consider the future
consequences of their behavior, take personal responsibility for their actions, and
resist the influence of peers.”); Laurence Steinberg, A Social Neuroscience
Perspective on Adolescent Risk-Taking, 28 Developmental Review 78, 79 (2008)
(“as a general rule, adolescents and young adults are more likely than adults over 25
to binge drink, smoke cigarettes, have casual sex partners, engaging in violent and
other criminal behavior . . .”).
That such research applies to 18-year-olds was essentially conceded by the
Superior Court. In its opinion affirming the dismissal of Ms. Lee’s Petition, the
Superior Court recognized the importance of this scientific research, and the lack of
any meaningful distinction between 17 and 18-year-olds. Appendix A, 17-18 (“there
may not be any statistically significant difference between the mental maturity of a
17-year-old and an 18-year-old . . .”). The court “recognize[d] the vast expert
research on this issue,” and postulated that “[i]f this matter were one of first
impression and on direct appeal, we might expound differently.” Id. at 20. Thus, the
Superior Court “urge[d] our Supreme Court to review this issue in light of the
research available even since Batts II was decided in 2017.” Id. at n. 11.
Moore v. Texas, 137 S.Ct. 1039 (2017), in which the U.S. Supreme Court’s
evaluation of the weight to be given to the scientific principles relied upon in its
prohibition on death sentences for the intellectually disabled—another class of
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offenders with categorically diminished culpability—is instructive here. Permitting
states to disregard current medical standards in the Eighth Amendment context
would render the prohibition on sentencing those with intellectual disabilities to
death a “nullity, and the Eighth Amendment’s protections of human dignity would
not become a reality.” Id. at 1053 (quoting Hall v. Florida, 134 S.Ct. 1986, 1999
(2014)). Justice Kennedy’s discussion in Hall v. Florida of the central role of the
medical community in establishing the framework wherein the Court defined
intellectual disability applies with equal force to the scientific community’s role in
establishing the framework for defining who is an adolescent:
It is the Court's duty to interpret the Constitution, but it need not do so
in isolation. The legal determination of intellectual disability is distinct
from a medical diagnosis, but it is informed by the medical
community's diagnostic framework. Atkins itself points to the
diagnostic criteria employed by psychiatric professionals. And the
professional community's teachings are of particular help in this case,
where no alternative definition of intellectual disability is presented and
where this Court and the States have placed substantial reliance on the
expertise of the medical profession.
Hall, 134 S.Ct. at 2000.
In determining whether a life-without-parole sentence is constitutionallypermissible, courts may not disregard the growing consensus of the scientific and
medical community that age 18 is considered a time of ongoing childhood
development where the same characteristics of youth and propensity for change
identified by the Miller Court may be sufficiently present to justify a lesser sentence.
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Questions of the scope of scientific knowledge, whether such knowledge is in regard
to a determination of intellectual disability or adolescent development, are properly
understood as questions of fact that require an evidentiary hearing to determine.
Whether the right established in Miller applies to the specific facts involved in Ms.
Lee’s case, in which she was 18 years old at the time of the offense, are merits
questions that should not have been foreclosed at the jurisdictional stage.
ii.

PCRA Petitions that allege sufficient facts to demonstrate that an
offense reflected the transient immaturity of youth are timely

Ms. Lee is currently serving a sentence of life-without-parole pursuant to the
mandatory sentencing scheme under 18 Pa.C.S. § 1102(b). This sentencing scheme
failed to take into account her adolescence and specific mitigating evidence
demonstrating that she suffered from severe hardship and abuse rendering her
categorically less culpable under Miller. Ms. Lee alleged in her Petition that, at the
time of the acts giving rise to her criminal charge, she possessed those attributes of
youth that Miller held render her categorically less culpable. Ms. Lee’s Petition
contained copious facts relating to the factors for determining youth-based
diminished culpability, as well as allegations pertaining to the medical and scientific
bases for recognizing that those factors can be present in an individual aged 18. See
RR at 16-27a, ¶¶ 24-57. These assertions, if proven, would demonstrate that Ms.
Lee’s offense reflected transient immaturity and, thus, Miller applies to her case and
she is entitled to relief.
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This Court has previously recognized that a PCRA petition asserting a newlyestablished constitutional right is timely if it presents sufficient factual allegations
to permit a fact-finder to determine that the right applies to the petitioner. This Court
has held that petitions asserting the right established in Atkins v. Virginia, 536 U.S.
304 (2002), were timely so long as they were filed within 60 days of Atkins and
presented a “colorable” claim. Commonwealth v. Porter, 35 A.3d 4, 7 n. 5 (Pa.
2012); see also Commonwealth v. Bracey, 986 A.2d 128, 134 (Pa. 2009) (noting that
Atkins claims must present a genuine issue concerning the material fact of whether
the petitioner has an intellectual disability); Commonwealth v. Miller, 888 A.2d 624,
629 n. 5 (Pa. 2005). While those claiming the benefit of the right established in
Atkins were required to demonstrate that they had an intellectual disability, the issue
in determining whether their petitions required vacatur of their death sentences was
not one of timeliness, but of merit. The assertion of the right, with sufficient
supporting factual allegations, vests the PCRA court with jurisdiction to determine
the merits of the petition through an evidentiary hearing. See Pa. R. Crim. Pro. 907908.
Ms. Lee’s Miller claim is analogous to those presented in PCRA petitions
asserting the right established in Atkins. Indeed, as Montgomery recognized, Miller,
like Atkins, applies retroactively precisely because it precludes a certain punishment
on a certain class of individuals. Montgomery, 136 S.Ct. at 734; Commonwealth v.
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Miller, 888 A.2d 624, 629 n. 5 (Pa. 2005) (holding that Atkins applies retroactively,
therefore PCRA claims raised within 60 days of the decision are timely filed).
Similar to the determinative issue in Atkins claims as to whether an individual has
an intellectual disability, the determination of whether an individual falls into the
class of individuals whose offenses reflect transient immaturity is a fact-specific
inquiry requiring an evidentiary hearing. Ms. Lee’s assertion of the right established
by the U.S. Supreme Court in Miller was presented with more than sufficient
allegations to raise disputes of material fact, thus necessitating an evidentiary
hearing.
As in Atkins claims, Ms. Lee alleged sufficient facts that, if proven, would
demonstrate that her offense reflected the transient immaturity of youth and, thus,
that her sentence violates the Eighth Amendment under Miller. Her Petition contains
copious factual assertions detailing a childhood and adolescence characterized by
trauma, violence, poverty, and sexual abuse. RR at 19-23a, ¶¶ 32-49. Her Petition
also details the effect that peer and familial influence had on her in the commission
of her offense and her diminished culpability with respect to her role in that offense.
Id. at 16-18a, ¶¶ 24-30. Ms. Lee provided substantial allegations of her postincarceration rehabilitation and transformation into a community-oriented adult with
a record of service and achievements in bettering herself and others. Id. at 24-26a,
¶¶ 53-55. In Ms. Lee’s case, the question of her capacity for rehabilitation is not
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prospective or speculative in any sense—it has been demonstrated beyond
reasonable dispute over the course of more than 35 years of incarceration, as an
evidentiary hearing will confirm. Id.
Because she has presented a colorable claim that she belongs to the class of
offenders for which life-without-parole is an unconstitutional sentence, her petition
should be considered timely.
iii.

A Petitioner asserting the right established in Miller are entitled to
evidentiary hearings if the petition is timely

If Ms. Lee’s Petition is deemed timely, an evidentiary hearing is required to
determine the merits of her claim. This Court has never addressed the specific issue
of whether an 18-year-old, like Ms. Lee, whose PCRA Petition raises substantial
factual assertions that her offense reflected the transient immaturity of youth, is
entitled to an evidentiary hearing to determine whether her sentence is
unconstitutional.
A PCRA court has the discretion to dismiss a PCRA petition without an
evidentiary hearing if the petitioner’s claim is “patently frivolous and has no support
either in the record or other evidence.” Commonwealth v. Khalifah, 852 A.2d 1238,
1240 (Pa. Super. 2004) (citing Commonwealth v. Jordan, 772 A.2d 1011, 1014 (Pa.
Super. 2001)). On appeal, the reviewing court determines whether the PCRA court
erred in determining that “there were no genuine issues of material fact in
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controversy and in denying relief without conducting an evidentiary hearing.” Id.
(citing Commonwealth v. Hardcastle, 701 A.2d 541, 542-43 (Pa. 1997)). In
affirming the PCRA court’s dismissal of her Petition, the Superior Court opined that
the questions of who qualifies for relief under Miller and whether Miller applies to
Ms. Lee “are better characterized as questions on the merits, not as preliminary
jurisdictional questions under [42 Pa.C.S. §] 9545(b)(1)(iii),” Appendix A, 18,
despite denying Ms. Lee the opportunity to proceed to an evidentiary hearing at
which she could prove that Miller applies to her. The Superior Court inverted the
process and purpose of the PCRA’s statutory structure here, inappropriately deciding
Ms. Lee’s claim at the jurisdictional stage upon a rationale that the court itself
recognized as a “question[] on the merits.” Id.
This Court has previously recognized that courts may not consider merits
questions in determining whether a petition satisfies a jurisdictional timeliness
exception under 42 Pa.C.S. § 9545. See. Bennett, 930 A.2d 1264. The Bennett Court
recognized

that

courts

frequently—and

erroneously—conflated

merits-

determinations with jurisdictional questions with respect to the timeliness exception
under 42 Pa.C.S. § 9545(b)(1)(ii) (newly-discovered facts timeliness exception). Id.
at 1270-72. This Court rejected the notion that petitioners asserting this timeliness
exception must also prove elements of the merits determination under 42 Pa.C.S. §
9543(a)(2)(vi) (after discovered evidence basis for relief). This Court held that the
31

timeliness exception at issue required only adherence to the plain language of the
statute to vest the PCRA court with jurisdiction: that the petitioner plead and prove
that the facts were unknown to the petitioner and could not have been ascertained by
the exercise of due diligence. Id. at 1272.
In the instant case, Ms. Lee must plead and prove that the right she asserted is
a constitutional right that was recognized by the Supreme Court of the United States
or Pennsylvania and was held to apply retroactively. 42 Pa.C.S. § 9545(b)(1)(iii). As
in claims brought under Atkins, she has pled numerous facts that would demonstrate
that she falls into the class of offenders identified by the U.S. Supreme Court and
the right applies to her. The Superior Court recognized that the right established in
Miller may apply to Ms. Lee’s factual situation. See Appendix A, 18 (whether Miller
applies to Ms. Lee is a merits question); Appendix A, 20 (acknowledging that court
may reach different result if Ms. Lee’s claim was on direct appeal). In essence, the
Superior Court acknowledged that Ms. Lee presented a “colorable claim,” yet
concluded that this was insufficient to satisfy the timeliness exception.
“Colorable claims” presenting “genuine disputes of material fact,” however,
are not to be decided at the jurisdictional stage; instead, remand is required for
development of a full record pertaining to the constitutionality of Petitioner’s
sentence under Miller. Such a record will allow for arguments and evidence
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regarding whether the line-drawing rationale the Superior Court ultimately relied on
in dispensing with Ms. Lee’s claim is justifiable under the Eighth Amendment, or
whether that argument must fail in order to give full effect to the right established in
Miller.
At this stage of the litigation Ms. Lee is only seeking – and only can seek – an
evidentiary hearing at which the court may consider evidence sustaining the
allegations proffered in her Petition and determine whether application of Miller
invalidates her life-without-parole sentence. Ms. Lee’s claim is fact-specific and, as
discussed in detail supra, her Petition contained numerous allegations reflecting the
factors for determining diminished culpability under Miller. Ms. Lee raised this
claim that her sentence violates the Eighth Amendment at the first opportunity
available to her, and permitting her to raise this claim now is required in order to
ensure that the process provided by the PCRA gives petitioners the opportunity to
raise claims at a meaningful time and in a meaningful manner. This Court should
grant this Petition for Allocatur and hold that Ms. Lee’s PCRA petition satisfies the
threshold showing required to pass through the jurisdictional gateway of 42 Pa.C.S.
§ 9545(b)(1)(iii).
B.

The questions presented are of substantial public importance and
require a prompt and definitive resolution
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This Court may grant a Petition for Allowance of Appeal to address questions
of substantial public importance that require prompt and definitive resolution. Pa.
R.A.P. 1114(b)(4).
Ms. Lee’s appeal presents a question with substantial implications for the
adjudication of claims under the PCRA. The PCRA serves the vital function of
permitting collateral review of convictions and sentences for people who are
innocent of the crimes for which they were convicted or who are serving illegal
sentences. 42 Pa.C.S. § 9542. Ms. Lee’s appeal raises the issue of how to define the
newly-established constitutional right exception to the PCRA’s timeliness
requirements, which serves as a gateway to having a claim reviewed on its merits.
Interpreting this timeliness exception in such a way as to permit people, like Ms.
Lee, who are serving potentially unconstitutional sentences to receive judicial
review of the legality of their sentences is consistent with both the purposes of the
PCRA and ensuring that the Commonwealth’s sentencing practices are in keeping
with the Constitution of the United States and “evolving standards of decency that
mark the progress of a maturing society.” Trop v. Dulles, 356 U.S. 86 (1958).
Furthermore, Ms. Lee’s claims are based on recent U.S. Supreme Court
decisions interpreting the Eighth Amendment to the U.S. Constitution, one of the
most fundamental safeguards of human dignity and societal decency. See e.g. Trop
v. Dulles, 356 U.S. 86, 101 (1958); Estelle v. Gamble, 429 U.S. 97, 102 (1976).
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Ensuring that Ms. Lee’s criminal sentence does not violate the Eighth Amendment’s
prohibition on cruel and unusual punishments implicates not only Ms. Lee’s right to
be free from such punishments, but the public interest in ensuring that those
condemned to die in prison by the Commonwealth are not punished
disproportionately. Eighth Amendment protections against excessive punishments
are a “basic precept of justice.” Roper, 543 U.S. at 560 (internal quotations omitted);
see also Weems v. United States, 217 U.S. 349, 367 (1910); Graham, 560 U.S. at 59.
The nature of Ms. Lee’s sentence also renders the questions presented of
substantial public importance. Life without parole sentences are similar to death
sentences in that both sentences condemn a person to die in state custody and require
a “forfeiture that is irrevocable.” Miller, 560 U.S. at 474-75 (quoting Graham, 560
U.S. at 69). It is precisely this similarity to the death penalty that led the U.S.
Supreme Court to impose limitations on when an individual may be sentenced to life
without parole in Graham and Miller. Graham, 560 U.S. at 60; Miller, 560 U.S. at
475. Just as the state’s imposition of the death sentence is a “truly awesome
responsibility”, McGautha v. California, 402 U.S. 183, 208 (1971), and should not
be treated trivially, a sentence requiring a defendant to die in prison is now
recognized as sufficiently grave to justify courts in treating colorable claims
challenging such sentences with maximum solicitude. See also Campbell v. Ohio,
Statement of J. Sotomayor respecting the denial of certiorari, 138 S. Ct. 1059, 1060
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(2018) (“The ‘correspondence’ between capital punishment and life sentences,
Miller, 567 U.S., at 475, might similarly require reconsideration of other sentencing
practices in the life-without-parole context.”). As observed by Justice Sotomayor,
“Our Eighth Amendment jurisprudence developed in the capital context calls into
question whether a defendant should be condemned to die in prison without an
appellate court having passed on whether that determination properly took account
of his circumstances, was imposed as a result of bias, or was otherwise imposed in
a ‘freakish manner.’” Id. Given that Ms. Lee’s sentence was mandatorily imposed,
she has never had a trial court or an appellate court give such consideration to
whether her being “condemned to die in prison” comports with the Eighth
Amendment under evolving Eighth Amendment jurisprudence. The Superior
Court’s interpretation of the PCRA’s jurisdictional gateway is such, however, that it
arguably permits individuals like Ms. Lee to serve sentences that have become cruel
and unusual without providing any remedy, a result that is unreasonable, not
consistent with the statutory purpose of the PCRA, and not dictated by the text of
the statute. Failure to promptly remedy this erroneous construction of 9545(b)(1)(iii)
will result in irreparable injury to Ms. Lee.
C.

The questions presented involve the constitutionality
Pennsylvania’s sentencing statute for first degree murder

of

This Court may grant review of a question involving the constitutionality of a
state statute. Pa. R.A.P. 1114(b)(5). Ms. Lee’s PCRA petition and the questions
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presented for review challenge the constitutionality of Pennsylvania’s sentencing
statute for murder when applied to Ms. Lee, thus her petition should be granted on
this basis.
Ms. Lee’s PCRA petition and the questions presented for review herein
present an “as-applied” challenge to Pennsylvania’s sentencing law for second
degree murder, which prescribes the penalty for second degree murder as life
imprisonment. 18 Pa.C.S. § 1102(b). As discussed in detail supra, § 1102(b) fails to
provide for any individualized sentencing considerations that would have enabled
the sentencer to consider Ms. Lee’s age, characteristics of youth, experiences of
extreme childhood physical, psychological, and sexual abuse, and propensity for
rehabilitation, among other factors. Thus, the mandatory sentencing provision
“pose[s] too great a risk of disproportionate punishment” and violates the Eighth
Amendment to the U.S. Constitution. Miller, 560 U.S. 467.
VI.

CONCLUSION
For these reasons, the Petition for Allowance of Appeal should be granted.

Respectfully submitted,

/s/ Bret D. Grote
Bret Grote
PA I.D. No. 317273
37

Abolitionist Law Center
PO Box 8654
Pittsburgh, PA 15221
(412) 654-9070
bretgrote@abolitionistlawcenter.org
s/ T.E. Sizemore-Thompson
Tiffany E. Sizemore-Thompson
Assistant Clinical Professor, Supervising
Attorney
P.A. Supreme Court ID #315128
Duquesne University School of Law
Tribone Center for Clinical Legal Education
203 Tribone
914 Fifth Avenue
Pittsburgh, PA 15219
Tel.: 412.396.5694
/s/ Quinn Cozzens
Quinn Cozzens
PA I.D. No. 323353
Abolitionist Law Center
PO Box 8654
Pittsburgh, PA 15221
(717) 419-6583
qcozzens@alcenter.org
/s/ Jules Lobel
Jules Lobel*
NY Bar No. 1262732
3900 Forbes Ave.
Pittsburgh, PA 15260
jll4@pitt.edu
(412) 648-1375
*admitted pro hac vice in Superior Court

38

CERTIFICATE OF COMPLIANCE
I hereby certify that the foregoing Brief of Appellant consists of 8,822
words, excluding the title page, table of contents, table of citations, signature
blocks, and appendices, and thus complies with the requirement of Pennsylvania
Rule of Appellate Procedure 1115(f) that petitions for allowance of appeal shall
not exceed 9,000 words.

/s/ Quinn Cozzens
Quinn Cozzens
PA I.D. No. 323353
Abolitionist Law Center
PO Box 8654
Pittsburgh, PA 15221
(717) 419-6583
qcozzens@alcenter.org

CERTIFICATE OF SERVICE
I hereby certify that on this 1st day of April, 2019, this Petition for
Allowance of Appeal was served via electronic filing to the following:
Margaret B. Ivory
Allegheny County District Attorney's Office
401 COURTHOUSE, 436 Grant St
Pittsburgh, PA 15219
(412) 350-4377
mbarker@alleghenycountyda.us
Michael Wayne Streily
Allegheny County District Attorney's Office
401 Courthouse
436 Grant St
Pittsburgh, PA 15219
(412) 350-4377

/s/ Quinn Cozzens
Quinn Cozzens
PA I.D. No. 323353
Abolitionist Law Center
PO Box 8654
Pittsburgh, PA 15221
(717) 419-6583
qcozzens@alcenter.org

APPENDIX A
Opinion of the Superior Court En Banc –
March 1, 2019

J-E03002-18

2019 PA Super 64
COMMONWEALTH OF PENNSYLVANIA
v.
AVIS LEE
Appellant

:
:
:
:
:
:
:
:
:

IN THE SUPERIOR COURT OF
PENNSYLVANIA

No. 1891 WDA 2016

Appeal from the PCRA Order November 17, 2016
In the Court of Common Pleas of Allegheny County Criminal Division at
No(s): CP-02-CR-0005128-1980
BEFORE: GANTMAN, P.J., BENDER, P.J.E., BOWES, J., PANELLA, J.,
LAZARUS, J., OTT, J., STABILE, J., DUBOW, J., and MURRAY, J.
OPINION BY LAZARUS, J.:

FI LED M ARCH 0 1 , 2 0 1 9

Avis Lee appeals from the order dismissing, as untimely, her sixth
petition filed pursuant to the Post-Conviction Relief Act (PCRA), 42 Pa.C.S.A.
§§ 9541-9546. The issue before this en banc Court is whether, following the
United States Supreme Court’s decision in M ont gom e r y v. Louisia na , 136
S. Ct. 718 (2016), Lee, who was over the age of 18 at the time of the
commission of her offense, may invoke the decision in M ille r v. Ala ba m a ,
567 U.S. 460 (2012), as an exception to the timeliness requirements of the
PCRA. After our review of the parties’ arguments, as well as the amicus brief
in support of Lee,1 we conclude that she cannot invoke M ille r to overcome
____________________________________________

The Juvenile Law Center, the Defender Association of Philadelphia, the
Atlantic Center for Capital Representation, and the Youth Sentencing and
Reentry Project have filed a joint amicus brief in support of Lee.
1
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the PCRA time-bar and, therefore, the PCRA court correctly determined it did
not have jurisdiction. Accordingly, we are constrained to affirm.
In 1981, a jury convicted Lee of second-degree murder. The convictions
stemmed from the shooting death of Robert Walker during an attempted
robbery. The evidence at trial established that Lee suggested the robbery to
her brother, Dale Stacy Madden, that Lee was designated to serve as the
lookout, and that Lee was aware that her brother was carrying a loaded gun.
Lee was tried jointly with co-defendants Madden and another man, coconspirator Arthur Jeffries.
Following conviction, the court properly sentenced Lee to a mandatory
life sentence without the possibility of parole. On appeal, this Court affirmed
her judgment of sentence. Se e Com m onw e a lt h v. Le e , 838 PGH 1981, (Pa.
Super. filed July 16, 1982) (unpublished memorandum).

Over the past

twenty-two years, Lee has unsuccessfully sought state post-conviction relief
and habeas corpus relief in the federal courts.
In 2012, the United States Supreme Court decided M ille r , supr a , which
held mandatory life without parole sentences for those under the age of 18 at
the time of their crimes violate the Eighth Amendment’s prohibition on “cruel
and unusual punishments.” M ille r , 567 U.S. at 465.2 The Supreme Court
____________________________________________

Juveniles tried as adults remain subject to mandatory minimum sentencing
statutes applicable to their adult counterparts, except for the imposition of life
imprisonment without parole. Se e 42 Pa.C.S.A. § 6355(a); 18 Pa.C.S.A. §
1102.1(a), (c) (providing for shorter minimum terms of imprisonment than
2

-22a

J-E03002-18

held that a juvenile homicide defendant could only be sentenced to life without
the possibility of parole if he or she is determined to be permanently
incorrigible, irreparably corrupt, or irretrievably depraved. M ille r , 567 U.S. at
471. Thereafter, in M ont gom e r y , the Court held that M ille r applies
retroactively to cases on collateral review, opening the door for those eligible
to seek collateral relief. M ont gom e r y, 136 S. Ct. at 732-37.
On

March

24,

2016,

fifty-nine

days

after

the

Court

decided

M ont gom e r y , Lee filed her sixth PCRA petition, asserting she was a “virtual
minor” at the time of her crime and was therefore entitled to the benefit of
the constitutional rule announced in M ille r and made retroactive by
M ont gom e r y . She claimed the sentencing court in her case “did not have
the ability to consider the mitigating qualities of [her] youth during
sentencing[.]”

Amended PCRA Petition, 3/24/16, at 13. Lee argued,

therefore, that the rationale underlying the M ille r

holding, including

consideration of characteristics of youth and age-related facts identified as
constitutionally significant by the M ille r Court, provides support for extending
the benefit of M ille r to her case.

____________________________________________

those mandated in section 1102 where the murders of the first and second
degree were committed by juveniles). Se e a lso Com m onw e a lt h v. Ba t t s,
163 A.3d 410 (Pa. 2017) (Ba t t s I I ) (in absence of sentencing court reaching
conclusion, supported by competent evidence, that juvenile murderer will
forever be incorrigible, without any hope for rehabilitation, life-without-parole
sentence imposed on juvenile is illegal under Eighth Amendment prohibition
against cruel and unusual punishment).
-33a
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The PCRA court found M ille r inapplicable because Lee was not under
the age of 18 at the time of her crime. Lee was born on January 23, 1961;
on November 2, 1979, when the crime occurred, she was 18 years and nine
months old. Finding Lee had failed to prove the applicability of the newlyrecognized constitutional right exception to the PCRA time-bar under section
9545(b)(1)(iii), the PCRA court dismissed her petition as untimely.
On appeal, a panel of this Court affirmed. The decision of our Court in
this case, bound by precedent on this issue, rejected the “virtual-minor
theory” as a basis to invoke section 9545(b)(1)(iii), concluding Lee could not
rely on M ille r to bring herself within the new constitutional right exception.
Se e 42 Pa.C.S.A. § 9545(b)(1)(iii); se e a lso Com m onw e a lt h v. Fur ge ss,
149 A.3d 90, 91–94 (Pa. Super. 2016) (holding petitioners’ contention that
M ille r should be extended to persons over age 18 whose brains were
immature at time of their offenses did not bring petition within exception to
time-bar for petitions asserting newly-recognized constitutional right);
Com m onw e a lt h v. Cint or a , 69 A.3d 759, 764 (Pa. Super. 2013), abrogat ion
on ot her grounds recognized in Fur ge ss, supr a at 94 (concluding contention
that newly-recognized constitutional right should be extended to others does
not render petition timely pursuant to section 9545(b)(1)(iii)).3
____________________________________________

In Cint or a , the co-appellants, who were 19 and 21 years old at the time of
their crimes, argued that M ille r applied to them because a human brain does
not fully develop until the age of 25 and because “it would be a violation of
equal protection for the courts to treat them[,] or anyone else with immature
3
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On March 9, 2018, this Court granted Lee’s petition for reargument en
banc to address the issue of whether M ille r should apply to those who ground
their claims on the M ille r rationale -- the “immature brain” theory -- despite
M ille r ’s express age limitation. Lee contends that the express age of legal
maturity is “arbitrary” and was not central to the M ille r rationale, which, in
sum, concerns whether the commission of a crime “reflects unfortunate yet
transient

immaturity”

of

a

young

offender

rather

than

“irreparable

corruption[.]” M ille r , 567 U.S. at 479-80 (quoting Rope r v. Sim m ons, 543
U.S. 551, 573 (2005)). Lee cites to Se m inole Tr ibe of Flor ida v. Flor ida ,
517 U.S. 44, 67 (1996), and Com m onw e a lt h v. Ba t t s, 163 A.3d 410 (Pa.
2017) (“Ba t t s I I ”), to support her argument that the rationale of M ille r
should extend the M ille r holding to her.

Lee further urges this Court to

____________________________________________

brains, as adults.” Cint or a , 69 A.3d at 764. The Cint or a Court rejected these
arguments, stressing that the co-appellants’ “contention that a newlyrecognized constitutional right should be extended to others does not render
their petition timely pursuant to section 9545(b)(1)(iii).” I d. (emphasis in
original). The Fur ge ss Court acknowledged, however, that Cint or a ’s
additional holding, that M ille r had not been applied retroactively, was “no
longer good law” after M ont gom e r y . Se e Fur ge ss, 149 A.3d at 94
(“Because the U.S. Supreme Court in M ont gom e r y has since held that M ille r
does apply retroactively, this second reason stated in the Cint or a opinion is
no longer good law. However, nothing in M ont gom e r y undermines Cint or a ’s
holding that petitioners who were older than 18 at the time they committed
murder are not within the ambit of the M ille r decision, and, therefore may
not rely on that decision to bring themselves within the time-bar exception in
Section 9545(b)(1)(iii).”).

-55a

J-E03002-18

reexamine our prior decisions in Cint or a and Fur ge ss in light of Eighth
Amendment sentencing jurisprudence espoused in M ille r . For the reasons
that follow, and despite Lee’s compelling arguments, we reaffirm our
conclusion that M ille r does not afford collateral relief to a petitioner who was
over the age of 18 at the time of his or her offense. We also hold that the
rationale the M ille r Court applied to offenders who were age 14 at the time
of their offenses, cannot be applied to defendants over the age of 18 at the
time of their offenses in order to satisfy the newly-recognized constitutional
right exception to the PCRA time-bar.
Initially, we note that this Court granted reargument en banc in this
case on March 9, 2018.4 Five days later, on March 14, 2018, this Court filed
____________________________________________

Lee’s petition for reargument sought review of the following claims that
she had brought forth in her PCRA petition:
4

(1) Mandatory
life-without-parole
sentence
constitutes
disproportionate punishment in violation of the Eighth
Amendment to the U.S. Constitution because she was
developmentally an adolescent and possessed the age -related
characteristics of youth that must be taken into consideration prior
to imposing a sentence of life-without-parole pursuant to M ille r ,
thus the right established in M ille r applies to Ms. Lee, her PCRA
petition meets the newly-established constitutional right
exception to the PCRA’s timeliness requirements;
(2) Disproportionate punishment in violation of the Eighth
Amendment because she did not kill or intend to kill, which
rendered her of diminished culpability for purposes of imposing a
sentence of life-without-parole, as M ille r incorporated the U.S.
Supreme Court’s proportionality jurisprudence;
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its decision in Com m onw e a lt h v. M ont gom e r y , 181 A.3d 359 (Pa. Super.
2018) (en banc), appeal denied, 190 A.3d 1134 (Pa. 2018).
In Com m onw e a lt h v. M ont gom e r y ,5 petitioner, who was 22 years old
at the time he committed murder, for which he was sentenced to life
imprisonment without the possibility of parole, argued that his brain was not
fully developed. Petitioner contended that he satisfied the new constitutional
rule exception to the PCRA time-bar because he was entitled to relief under
M ille r , made retroactive by M ont gom e r y .

We disagreed, holding that

petitioner failed to show that the new constitutional rule extended to
individuals who had committed homicides after they reached the age of 18.
Com m onw e a lt h v. M ont gom e r y, 181 A.3d at 366. Relying on Fur ge ss and
Cint or a , this Court held that simply contending that a newly-recognized
constitutional right should be extended to others does not satisfy the new
____________________________________________

(3) Combined effect of Ms. Lee’s youth and developmental
characteristics, her experience of extreme childhood and
adolescent abuse and trauma, and her lack of intent to kill render
her life-without-parole sentence unconstitutional in violation of
the Eighth Amendment;
(4) A violation of the Equal Protection Clause of the Fourteenth
Amendment to the U.S. Constitution and Article 1, § 26 of the
Pennsylvania Constitution because the arbitrary discrepancy in
sentencing between 17- and 18-year-olds under Pennsylvania law
lacks a rational basis.
Petition for Reargument, 1/12/18, at 2-5.
For purposes of this Opinion, we refer to our decision as Com m onw e a lt h
v. M ont gom e r y in order to differentiate it from the United States Supreme
Court’s decision in M ont gom e r y v. Louisia na .
5
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constitutional

rule

exception

to

the

PCRA’s

timeliness

requirement.

Com m onw e a lt h v. M ont gom e r y , 181 A.3d at 366 (citing Fur ge ss, 149
A.3d at 94, and Cint or a , 69 A.3d at 764). We also found meritless petitioner’s
argument that Fur ge ss was distinguishable. We stated:
[Petitioner] argues that Fur ge ss is distinguishable from the case
at bar because in Fu r ge ss the petitioner only raised a claim under
the Eighth Amendment while he also raises a claim under the
Fourteenth Amendment’s Equal Protection Clause.
This
argument, however, is misplaced. Neit her t he Suprem e Court of
t he Unit ed St at es nor our Suprem e Court has held t hat M ille r
announced a new rule under t he Equal Prot ect ion Clause. I nst ead,
M ille r only announced a new rule wit h respect t o t he Eight h
Am endm ent . Thus, cont rary t o [ pet it ioner’s] assert ion, his Equal
Prot ect ion Clause ar gum ent is also an at t em pt t o ext end M ille r ’s
holding.
Com m onw e a lt h v. M ont gom e r y , 181 A.3d at 366 (emphasis added).6
Notably, we declined petitioner’s invitation to overturn Fur ge ss, stating that
“the three-judge panel’s analysis is correct[.]” I d. at 367.
On the same day this Court filed its decision in Com m onw e a lt h v.
M ont gom e r y, the Commonwealth filed a motion for clarification of the order
granting en banc review in light of that decision. The Commonwealth averred:
“[T]this Court rejected Montgomery’s attempt to extend the holding in M ille r
to those who were 18 years of age or older when they committed their crimes
under the Eighth Amendment and the Equal Protection Clause of the
____________________________________________

In light of Com m onw e a lt h v. M ont gom e r y, Lee has affirmatively waived
her claim relating to the Equal Protection Clause of the Fourteenth
Amendment. Se e Appellant’s Substituted Brief, at 4 n.1.
6

-88a

J-E03002-18

Fourteenth Amendment.”

Motion for Clarification, 3/14/18, at ¶ 3. In

response, Lee averred that her “rationale versus specific holding” argument
renders the right established in M ille r applicable to her, and that “the ‘right’
established in M ille r cannot be limited to the narrow ‘holding’ identified by
this Court in Com [ m onw e a lt h] v. M ont gom e r y , Cint or a , and Fur ge ss.”
Answer to Motion for Clarification, 4/12/18, at ¶¶ 10-18, 29.7 By order dated
April 25, 2018, this Court denied the Commonwealth’s application for
clarification.

In her substituted brief on en banc review, Lee presents her

claims as follows:

I.

Did the PCRA court err in rejecting [Lee’s] claim that the
right established in M ille r v. Ala ba m a applies to petitioner
who possessed those characteristics of youth identified as
constitutionally significant for sentencing purposes by the
U.S. Supreme Court?

II.

Did the PCRA court abuse its discretion in failing to hold an
evidentiary hearing where petitioner had raised issues of
material fact that entitle her to relief?

Appellant’s Substituted Brief, at 4.
When reviewing the denial of a PCRA petition, we must determine
whether the PCRA court’s order is supported by the record and free of legal
____________________________________________

Lee also suggested that this Court is not bound by our decision in
Com m onw e a lt h v. M ont gom e r y , “as an en banc court has the authority to
overrule the holding of another en banc court.” Answer to Motion for
Clarification, supr a at ¶ 39. While that may be true, we do not find that there
is any compelling reason to overturn prior Superior Court precedent in this
matter; to the contrary, we find ample precedent provided by both the United
States Supreme Court and our Pennsylvania Supreme Court that is binding
upon this Court. This argument provides Lee no relief.
7
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error. Com m onw e a lt h v. Sm it h , 181 A.3d 1168, 1174 (Pa. Super. 2018).
Generally, we are bound by a PCRA court’s credibility determinations.
However, with regard to a court’s legal conclusions, we apply a de novo
standard. I d. However, we first address the timeliness of Lee’s petition, as
timeliness is a jurisdictional requisite and may not be altered or disregarded
in order to address the merits of a petition.

Se e Com m onw e a lt h v.

Be nne t t , 930 A.2d 1264, 1267 (Pa. 2007); se e a lso Com m onw e a lt h v.
Ze igle r , 148 A.3d 849 (Pa. Super. 2016).
A PCRA petition, including a second or subsequent petition, shall be filed
within one year of the date the underlying judgment of sentence becomes
final. 42 Pa.C.S.A. § 9545(b)(1). A judgment of sentence is deemed final at
the conclusion of direct review, including discretionary review in the United
States Supreme Court and the Pennsylvania Supreme Court, or upon
expiration of the time for seeking review.

42 Pa.C.S.A. § 9545(b)(3). Three

statutory exceptions to the PCRA time-bar allow for limited circumstances to
excuse the late filing of a petition.

42 Pa.C.S.A. §§ 9545(b)(1)(i)-(iii).

A

petitioner asserting a timeliness exception must file a petition within 60 days
of the date the claim could have been presented. 42 Pa.C.S.A. § 9545(b)(2). 8
____________________________________________

On October 24, 2018, the General Assembly amended section 9545(b)(2),
extending the time for filing a petition from 60 days to one year from the date
the claim could have been presented. Se e 2018 Pa. Legis. Serv. Act 2018146 (S.B. 915), effective December 24, 2018. The amendment applies only
to claims arising one year before the effective date of this section, December
24, 2017, or thereafter.
8
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“As such, when a PCRA petition is not filed within one year of the expiration
of direct review, or not eligible for one of the three limited exceptions, or
entitled to one of the exceptions, but not filed within 60 days of the date that
the claim could have been first brought, the [PCRA] court has no power to
address

the

substantive

merits

of

a

petitioner’s

PCRA

claims.”

Com m onw e a lt h v. Ga m b oa – Ta ylor , 753 A.2d 780, 783 (Pa. 2000).
Here, the court imposed Lee’s sentence in 1981; Lee filed the instant
petition on March 24, 2016, thirty-five years later.
9545(b)(1).

Lee’s petition is patently untimely.

Se e 42 Pa.C.S.A. §

Accordingly, we cannot

address the merits of Lee’s petition unless she meets one of the enumerated
exceptions to the time-bar set forth in section 9545(b)(1)(i)-(iii):
( b) Tim e for filing pe t it ion.- (1) any petition under this subchapter, including a second or
subsequent petition, shall be filed within one year of the date the
judgment becomes final, unless the petition alleges and the
petitioner proves that:
(i) the failure to raise the claim previously was the result of
interference by government officials with the presentation
of the claim in violation of the Constitution or laws of this
Commonwealth or the Constitution or law of the United
States;
(ii) the facts upon which the claim is predicated were
unknown to the petitioner and could not have been
ascertained by the exercise of due diligence; or
(iii) the right asserted is a constitutional right that was
recognized by the Supreme Court of the United States or
the Supreme Court of Pennsylvania after the time period
provided in this section and has been held by that court to
apply retroactively.

- 11 11a
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42 Pa.C.S.A. § 9545(b)(1)(i)-(iii).
Because the United States Supreme Court’s decision in M ont gom e r y
established that M ille r applies retroactively, and because Lee filed her petition
within 60 days of the M ont gom e r y ruling, she has ostensibly satisfied the
requirements of section 9545(b)(1)(iii) and(2). The critical issue before us is
whether, at this time, Lee can avail herself of the M ille r rationale, despite the
express age limitation. Lee asks this Court to expand the holding in M ille r to
apply to her, as one over the age of 18 at the time of her offense who alleges
“characteristics of youth” that render her categorically less culpable under
M ille r .

M ille r , 567 U.S. at 472-73.

“rationale versus holding.”

Lee characterizes this argument as

She argues that M ille r must be construed to

include not only the narrow holding identified in Cint or a and Fur ge ss, and
more recently, this Court’s en banc decision in Com m onw e a lt h

v.

M ont gom e r y , but also the underlying reasoning, scientific principles, and
well-established rationale upon which the Court in M ille r and M ont gom e r y
relied.9
____________________________________________

The bases of M ille r ’s categorical prohibition on imposing mandatory lifewithout-parole sentences on juvenile offenders include: 1) the Court’s
governing rules of law with respect to Eighth Amendment sentencing
jurisprudence, which bar the harshest punishments for classes of offenders
with categorically diminished culpability and require individualized sentencing
when imposing the harshest punishments; 2) M ille r ’s legal conclusions that
the “characteristics of youth, and the way they weaken rationales for
punishment, can render a life-without-parole sentence disproportionate,” and
that a mandatory life-without-parole sentencing scheme “poses too great a
risk of disproportionate punishment” by precluding a sentencer from
9
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Further, Lee contends M ont gom e r y is instructive in determining which
portions of M ille r were “necessary” to the result and therefore encompassed
within its ambit.

She claims M ont gom e r y eschewed a narrow reading of

M ille r and recognized that the “foundation stone” for M ille r ’s analysis was
the Court’s line of precedent holding certain punishments disproportionate
when applied to juveniles. M ille r , 567 U.S. at 470 n.4.10

Se e 42 Pa.C.S.A.

§ 6302 (defining “child” as an individual who is under the age of 18 years).
____________________________________________

considering an offender’s age and characteristics of youth prior to imposing
the harshest punishments; and 3) science and social science relating to
adolescent development. M ille r , 567 U.S. at 471-79.
In response to M ille r , our General Assembly enacted 18 Pa.C.S.A. § 1102.1
Se e 2012 P.L. 1655. Section 102.1 provides:
10

§ 1 1 0 2 .1 . Se nt e n ce of pe r sons un de r t he a ge of 1 8 for
m ur de r , m ur de r of a n unbor n child a nd m ur de r of a la w
e nfor ce m e nt office r
(a) First[-]degree murder.--A person who has been convicted
after June 24, 2012, of a murder of the first degree, first[-]degree
murder of an unborn child or murder of a law enforcement officer
of the first degree and who was under the age of 18 at the time
of the commission of the offense shall be sentenced as follows:
(1) A person who at the time of the commission of the
offense was 15 years of age or older shall be sentenced to
a term of life imprisonment without parole, or a term of
imprisonment, the minimum of which shall be at least 35
years to life.
(2) A person who at the time of the commission of the
offense was under 15 years of age shall be sentenced to a
term of life imprisonment without parole, or a term of
imprisonment, the minimum of which shall be at least 25
years to life.
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____________________________________________

(b) Notice.--Reasonable notice to the defendant of the
Commonwealth’s intention to seek a sentence of life imprisonment
without parole under subsection (a) shall be provided after
conviction and before sentencing.
(c) Second[-]degree murder.--A person who has been convicted
after June 24, 2012, of a murder of the second degree, second[-]
degree murder of an unborn child or murder of a law enforcement
officer of the second degree and who was under the age of 18 at
the time of the commission of the offense shall be sentenced as
follows:
(1) A person who at the time of the commission of the
offense was 15 years of age or older shall be sentenced to
a term of imprisonment the minimum of which shall be at
least 30 years to life.
(2) A person who at the time of the commission of the
offense was under 15 years of age shall be sentenced to a
term of imprisonment the minimum of which shall be at
least 20 years to life.
( d) Findings.- - I n de t e r m ining w he t he r t o im pose a
se nt e nce of life w it hout pa r ole u nde r subse ct ion ( a ) , t he
cour t sha ll conside r a nd m a k e findings on t he r e cor d
r e ga r ding t he follow ing:
(1) The impact of the offense on each victim, including oral
and written victim impact statements made or submitted by
family members of the victim detailing the physical,
psychological and economic effects of the crime on the
victim and the victim’s family. A victim impact statement
may include comment on the sentence of the defendant.
(2) The impact of the offense on the community.
(3) The threat to the safety of the public or any individual
posed by the defendant.
(4) The nature and circumstances of the offense committed
by the defendant.
(5) The degree of the defendant’s culpability.

- 14 14a
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____________________________________________

(6) Guidelines for sentencing and resentencing adopted by
the Pennsylvania Commission on Sentencing.
(7) Age-related characteristics of the defendant, including:
(i) Age.
(ii) Mental capacity.
(iii) Maturity.
(iv) The degree of criminal sophistication exhibited by the
defendant.
(v) The nature and extent of any prior delinquent or
criminal history, including the success or failure of any
previous attempts by the court to rehabilitate the
defendant.
(vi) Probation or institutional reports.
(vii) Other relevant factors.
18 Pa.C.S.A. § 1102.1 (emphasis added). Under the current statutory
framework, a juvenile who commits first- or second-degree murder must be
charged as an adult. A defendant can then request that his or her case be
transferred to the Juvenile Division. Se e 42 Pa.C.S.A. § 6355. If the trial
court denies the transfer request, and the juvenile is convicted of first- or
second-degree murder, the trial court must sentence the juvenile to a
maximum term of life imprisonment. Moreover, the mandatory minimum
sentences set forth above apply only to juveniles convicted of first- or seconddegree murder after June 24, 2012. Section 1102.1 does not prescribe
minimum sentences for juvenile homicide defendants who were convicted of
first- or second-degree murder before June 24, 2012. 18 Pa.C.S.A. § 1102.1.
Se e Com m onw e a lt h v. Foust , 180 A.3d 416, 428 (Pa. Super. 2018). Se e
a lso Rachael F. Eisenberg, As Though They Are Children:
Replacing
Mandat ory Minim um s wit h I ndividualized Sent encing Det erm inat ions for
Juveniles in Pennsylvania Crim inal Court aft er Miller v. Alabam a, 86
Temp.L.Rev. 15 (2013) (suggesting Pennsylvania’s legislative response to
M ille r is inadequate, proposing unique sentencing model for juveniles that
prohibits application of mandatory minimum sentencing statutes, and
concluding that M ille r “stands for more than its holding[,] in that it prohibits
state sentencing schemes that prevent[] those meting out punishment from
considering a juvenile’s lessened culpability and greater capacity for change,
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In Fur ge ss, petitioner sought to extend M ille r to those adults whose
brains were not fully developed at the time of their offense.
149 A.3d at 94.

This argument failed.

Se e Fur ge ss,

Reiterating M ille r only applies to

defendants who were “under the age of 18 at the time of their crimes[,]”
Fur ge ss, 149 A.3d at 94, we stated: “[A] contention that a newly-recognized
constitutional right should be extended to others does not [satisfy the new
constitutional rule exception to the PCRA’s timeliness requirement.]” I d. at
95 (internal alteration omitted; emphasis removed), quoting Cint or a , 69 A.3d
at 764.
M ille r says nothing about defendants who were 18 years old or older at
the time of the commission of their crimes.

The M ille r Court applied the

scientific studies and principles set forth in Rope r v. Sim m ons, 543 U.S. 551
(2005), and Gr a ha m v. Flor ida , 560 U.S. 48 (2010), and concluded the
prohibition against mandatory life sentences pertained to j uveniles, in
particular, in the case of M ille r , to two fourteen year olds. The M ille r Court
noted the difficulty in distinguishing “at this early age between ‘the juvenile
offender whose crime reflects unfortunate yet transient immaturity, and the
rare juvenile offender whose crime reflects irreparable corruption.’” M ille r ,
____________________________________________

and run[] afoul of our cases’ requirement of individual sentencing for
defendants facing the most serious penalties.” I d. at 242-43, quoting M ille r ,
567 U.S. at 465 (internal quotation marks omitted)).
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567 U.S. at 479, citing Rope r , 543 U.S. at 573, and Gr a ha m , 560 U.S. at 68.
The Court reasoned:

“By making youth (and all that accompanies it)

irrelevant to imposition of that harshest prison sentence, such a scheme poses
too great a risk of disproportionate punishment.” M ille r , 567 U.S. at 479.
The M ille r rationale underscored three factors: “characteristics of youth,”
“disproportionate punishment,” and “science and social science relating to
adolescent development.” I d. at 473-489.
Lee cites to “immature brain” studies that would establish that her brain
was underdeveloped at the time of her crime, and that she could not form the
requisite intent for second-degree murder. M ille r , she argues, prohibits the
mandatory imposition of life without parole sentences upon offenders who
possess “characteristics of youth” that render them categorically less culpable
under the Eighth Amendment. Thus, Lee submits, the M ille r rationale applies
to her case and, accordingly, provides an exception to the PCRA time-bar.
Se e 42 Pa.C.S.A. § 9545(b)(2)(iii).
There is no question the scientific studies and principles underlying
M ille r informed its holding. Our Supreme Court, in Ba t t s I I , reviewed M ille r ,
Rope r and Gr a ha m , and discussed those principles at length. The express
age limit, however, though arguably not critical to the M ille r holding, is, in
our opinion, essential to an orderly and practical application of the law.
Conceptually, there may not be any statistically significant difference between
the mental maturity of a 17-year-old and an 18-year-old, or an 18-year-old
and a 19-year-old, and so the question becomes, where do we draw the line?
- 17 17a
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Drawing the line at 18 years of age is subject, of course, to the
objections always raised against categorical rules. The qualities
that distinguish juveniles from adults do not disappear when an
individual turns 18. By the same token, some under 18 have
already attained a level of maturity some adults will never reach.
[H]owever, a line must be drawn. . . . The age of 18 is the point
where society draws the line for many purposes between
childhood and adulthood. It is, we conclude, the age at which the
line for death eligibility ought to rest.
Rope r v. Sim m ons, 543 U.S. at 574 (holding Eighth Amendment to United
States Constitution prohibits imposition of death penalty for crime committed
by juvenile).
We recognize that the principles underlying the M ille r holding are more
general; who qualifies as a “juvenile” and whether M ille r applies to Lee are
better characterized as questions on the merits, not as preliminary
jurisdictional questions under section 9545(b)(1)(iii). As compelling as the
“rationale” argument is, we find it untenable to extend M ille r to one who is
over the age of 18 at the time of his or her offense for purposes of satisfying
the newly-recognized constitutional right exception in section 9545(b)(1)(iii).
In Com m onw e a lt h v. Cha m be r s, 35 A.3d 34 (Pa. Super. 2011), this
Court addressed an analogous claim. There, Chambers filed an untimely PCRA
petition and sought to establish that he had satisfied the exception contained
in section 9545(b)(1)(iii) by arguing that the rat ionale utilized by the United
States Supreme Court establishing a new constitutional right in Gr a ha m ,
supr a , entitled him to relief.

The Gr a ha m Court held unconstitutional a

sentence of life imprisonment without parole for a non-homicide juvenile
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offender, emphasizing the inherent immaturity and impetuousness of
juveniles, and noting that “developments in psychology and brain science
continue to show fundamental differences between juvenile and adult minds.”
Gr a ha m , 560 U.S. at 68.
Chambers argued that the rationale of Gr a ha m should be extended to
apply to a juvenile sentenced to life in prison for a second-degree murder
conviction. The Commonwealth argued that Chambers was not entitled to
relief because Gr a ha m only applies to juveniles convicted of non-homicide
offenses, and Chambers was convicted of second-degree murder.
Concluding Chambers misapprehended the scope of the timeliness
exception embodied in § 9545(b)(1)(iii), we stated:
For purposes of deciding whether the timeliness exception to the
PCRA based on the creation of a new constitutional right is
applicable, t he dist inct ion bet ween t he holding of a case and it s
rat ionale is crucial since only a precise creat ion of a const it ut ional
right can afford a pet it ioner relief. . . . [ T] he rat ionale used by t he
Suprem e Court is irrelevant t o t he evaluat ion of a § 9545( b) ( 1) ( iii)
t im eliness except ion t o t he PCRA, as t he right m ust be one t hat
has been expressly recognized by eit her t he Pennsylvania or
Unit ed St at es Suprem e Court . Thus, for the purpose of the
timeliness exception to the PCRA, only the holding of the case is
relevant.
Cha m be r s, 35 A.3d at 40-43 (emphasis added). Here, as in Cha m be r s, Lee
is not basing her argument on any newly-recognized constitutional right as
cont em plat ed by t he PCRA.

For this reason, we find Lee’s reliance on

Se m inole Tr ibe , supr a , for the principle that st are decisis directs courts to
adhere not only to holdings of prior cases, but also to explications of the
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governing rules of law, is misplaced. “While rationales that support holdings
are used by courts to recognize new rights, this judicial tool is not available to
PCRA petitioners.”

Cha m be r s, supr a at 42.

Se e a lso Se m inole Tr ibe ,

supr a at 67 (“When an opinion issues for the Court, it is not only the result
but also those portions of the opinion necessary to that result by which we are
bound.”).

Simply put, that principle is not applicable in the context of

collateral review. Further, we do not find Lee’s reliance on Ba t t s I I compels
a different result. Ba t t s I I , which involved a defendant who was 14 years old
at the time of his offenses, was on direct appeal.
It is not this Court’s role to override the gatekeeping function of the
PCRA time-bar and create jurisdiction where it does not exist. The PCRA’s
time limitations “are mandatory and interpreted literally; thus, a court has no
authority

to

extend

filing

periods

except

as

the

statute

Com m onw e a lt h v. Fa hy , 737 A.2d 214, 222 (Pa. 1999).

permits.”

The period for

filing a PCRA petition “is not subject to the doctrine of equitable tolling.” I d.
We recognize the vast expert research on this issue. If this matter were
one of first impression and on direct appeal, we might expound differently.
However, we are an error-correcting court. Until the United States Supreme
Court or the Pennsylvania Supreme Court recognizes a new constitutional right
in a non-juvenile offender, we are bound by precedent.11 We conclude, as we
did in Com m onw e a lt h v. M ont gom e r y , Fur ge ss and Cint or a , that age is
____________________________________________

We would urge our Supreme Court to review this issue in light of the
research available even since Ba t t s I I was decided in 2017.
11
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the sole factor in determining whether M ille r applies to overcome the PCRA
time-bar and we decline to extend its categorical holding.
Because Lee has failed to successfully plead or prove that she meets the
new constitutional right exception to the timeliness requirements of the PCRA,
42 Pa.C.S.A. § 9545(b)(2)(iii), the court properly concluded that Lee’s petition
was untimely and it had no jurisdiction to address its merits. We affirm the
PCRA court’s order.
Order affirmed.
President Judge Gantman, President Judge Emeritus Bender, Judge
Bowes, Judge Panella, Judge Ott, Judge Dubow and Judge Murray join in this
Opinion.
Judge Stabile concurs in the result.

Judgment Entered.

Joseph D. Seletyn, Esq.
Prothonotary

Date: 3/1/2019
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IN THE SUPERIOR COURT OF PENNSYLVANIA
WESTERN DISTRICT
COMMONWEALTH OF PENNSYLVANIA
v.
AVIS LEE
Appellant

: No. 1891 WDA 2016
:
:
:
:
:
:
:
:

ORDER

Upon consideration of the application for reargument, IT IS HEREBY
ORDERED:
THAT en banc reargument is GRANTED;
THAT the decision of this COURT filed December 29, 2017, is
withdrawn;
THAT the case be listed before the next available en banc panel;
THAT Appellant, Avis Lee, shall file an original and nineteen (19)
copies of either the brief previously filed, the brief previously filed
together with a supplemental brief, or a substituted Brief for
Appellant by April 2, 2018, along with an original and ten (10)
copies of the reproduced record. Appellee, the Commonwealth of
Pennsylvania, shall thereafter have twenty-one (21) days after
service to file an original and nineteen (19) copies of the brief
previously filed, the brief previously filed together with a
supplemental brief, or a substituted Brief for Appellee. Appellant
shall thereafter have fourteen (14) days after service to file an
original and nineteen (19) copies of a reply brief in accordance
with Pa.R.A.P. 2113(a), if desired. No other briefs may be filed by
the parties without leave of this Court; and
THAT any substituted briefs shall clearly indicate on the cover
page that they are substituted briefs or, if a party chooses to file

1b

the original and supplemental briefs, the supplemental briefs shall
clearly indicate on the cover page that they are supplemental.

PER CURIAM
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NON-PRECEDENTIAL DECISION - SEE SUPERIOR COURT I.O.P. 65.37
COMMONWEALTH OF PENNSYLVANIA,

;

IN THE SUPERIOR COURT OF
PENNSYLVANIA

Appellee
v.
AVIS LEE,

Appellant

No. 1891 WDA 2016

Appeal from the PCRA Order Entered November 17, 2016
In the Court of Common Pleas of Allegheny County
Criminal Division at No(s): CP-02-CR-0005128-1980
BEFORE:

BENDER, P.J.E., DUBOW, J., and PLATT, J.*

MEMORANDUM BY BENDER, P.J.E.:

FILED DECEMBER 29, 2017

Appellant, Avis Lee, appeals from the order dismissing, as untimely,
her petition filed pursuant to the Post Conviction Relief Act ("PCRA"), 42
Pa.C.S.

§§ 9541-9546.

Appellant received

without the possibility of parole (MLWOP) for

a
a

mandatory life sentence

crime she committed when

she was only eighteen years old. In this appeal, Appellant contends that she
is

entitled to relief pursuant to the United States Supreme Court's decision in

Montgomery v. Louisiana, 136 S.Ct. 718 (2016), which
Court's prior ruling in

Miller

v.

Alabama, 567

held that the high

U.S. 460 (2012) (banning the

imposition of MLWOP sentences for crimes committed by persons under the
age of eighteen), applies retroactively. Appellant argues that she is similarly

*

Retired Senior Judge assigned to the Superior Court.
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situated to the beneficiaries of the Miller and Montgomery decisions in all

relevant respects, but for the arbitrariness of the legal age of maturity.

After careful review, we are constrained to affirm.
During Appellant's direct appeal, we summarized the pertinent facts
adduced at the trial that led to her conviction for second-degree murder, as

follows:
The facts of this case, viewed in the light most favorable to
the Commonwealth, are as follows. At approximately midnight
on the night in question, Robert Walker was found lying
unconscious in a parking lot nearby to the Pittsburgh Athletic
Association (P.A.A.) in Oakland. He died ten hours later of a
gunshot wound to the head. Sometime later Arthur Jeffries
approached the police with information linking [Appellant] and
co-defendant Madden to the crime.
Both [Appellant] and
Madden were arrested. Jeffries was also charged with complicity
after the police noted several inconsistencies in the information
he supplied to them.
The evidence offered at trial against [Appellant] was in the
form of her confession to the police, which was redacted by the
[c]ourt to eliminate any mention by name of her accomplices.
The confession set forth that on the evening of November 1,
1979, [Appellant] suggested to her brother, co-defendant
Madden, that they attempt to obtain some money. Madden
chose the P.A.A. in Oakland as a desirable site for a robbery
attempt. Co-defendant Jeffries agreed to accompany them and
was to share in the fruits of the venture. [Appellant] saw that
Madden was carrying a loaded gun. They arranged to be driven
to Oakland by a third party. [Appellant] was designated to serve
as the look -out. Defendants waited on the porch of the Syria
Mosque until the victim approached.
Madden followed him,
pointing the gun at his back. When the victim swung around
and attempted a karate blow at Madden and reached for his
pocket, Madden shot him.

[Appellant]'s statement was corroborated in all material
details by the redacted statements of her co-defendants which
were also introduced into evidence accompanied by the [c]ourt's
- 2 2c
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cautionary instructions to each individual juror and to the jury as
a group that each statement could be used as evidence only
against the maker of the statement.

Commonwealth v. Lee, 838 Pittsburgh 1981, unpublished memorandum at
1-2 (Pa. Super. filed July 16, 1982).

Appellant, tried jointly with co-

defendants Madden and Jeffries in Allegheny County in January of 1981, was
found guilty on January 20, 1981, and sentenced to MLWOP on July 13,
1981. This Court affirmed her sentence on July 16, 1982. Commonwealth
v. Lee, 448 A.2d 1159 (Pa. Super. 1982) (unpublished memorandum).

Appellant filed her first petition for post -conviction relief on August 20,
1984, which the lower court denied on May 9, 1986.

This Court affirmed

that decision on April 9, 1987. Commonwealth v. Lee, 531 A.2d 527 (Pa.
Super. 1987) (unpublished memorandum). Appellant filed

a

second petition

for post -conviction relief on May 17, 1989, which was denied on May 25,
1989.

This Court affirmed the denial of Appellant's second post -conviction

petition July 26, 1990. Commonwealth v. Lee, 580 A.2d 1165 (Pa. Super.
1990) (unpublished memorandum). Our Supreme Court denied her petition

for

allowance

of

from

appeal

that

Commonwealth v. Lee, 592 A.2d 44

decision

(Pa. 1991).

on

April

29,

1991.

Appellant filed her third

and fourth petitions for post -conviction relief on June 1, 2000 and August

29, 2000, which were denied by the PCRA court, respectively, on October
12, 2000 and June 20, 2000.

Appellant filed

a PCRA

petition on July 11,

2012, her fifth petition for post -conviction relief, in response to the
decision.

Because

Miller

Miller

was not recognized at that time as applying

-3
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retroactively, Appellant's PCRA petition was dismissed on February 26,
2013.1

-

Appellant filed the instant PCRA petition, her sixth petition for post conviction relief in the Pennsylvania court system, on March 24, 2016,

exactly 59 days after the Montgomery decision was issued.

court issued

a

The PCRA

Pa.R.Crim.P. 907 notice of its intent to dismiss Appellant's

petition on April 25, 2016. Appellant filed

a

timely response thereto on May

12, 2016, and an additional memorandum in support of granting PCRA relief

The PCRA court ultimately dismissed the petition

on September 15, 2016.
on November 17, 2016.

December

12,

2016,

and

Appellant filed
a

statement on February 7, 2017.

a

timely notice of appeal on

timely, court -ordered

1925(b)

Pa.R.A.P.

The PCRA court issued its Rule 1925(a)

opinion on May 23, 2017.

Appellant now presents the following questions for our review:
I.

Did the PCRA court err in rejecting Appellant's claim

that

Miller[']s constitutional requirement of consideration of
age -related factors prior to imposing [MLWOP] applies to
[Appellant] who possessed those characteristics of youth

identified as constitutionally significant for sentencing
purposes by the U.S. Supreme Court?

II.

Did the PCRA court err in rejecting Appellant's claim that
the rule of law announced in Miller requires retroactive
invalidation of a MLWOP sentence imposed on an offender

Appellant also unsuccessfully sought habeas relief in the federal courts on
multiple occasions over the course of this timeline.
1
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with categorically diminished culpability
offender did not kill or intend to kill?

III.

because

the

Did the PCRA court err in rejecting Appellant's claim

that

the combined effect of [her] youth, her experience of
extreme childhood and adolescent abuse and trauma, and
her lack of intent to kill render her less culpable under
Miller and therefore require reversal of her sentence?
IV.

Did the PCRA court err in rejecting Appellant's claim

that

Pennsylvania law permitting [MLWOP] sentences for crimes
committed by 18 -year -olds lacks a rational basis in light of
Miller's prohibition against such sentences for offenders
aged 17 and younger and therefore violates the equal
protection clauses of the United States and Pennsylvania
constitutions?
V.

Did the PCRA court abuse its discretion in failing to hold an
evidentiary hearing where [Appellant] had raised issues of

material fact that entitle her to relief?

Appellant's Brief at 4-5.
This Court's standard of review regarding an order denying

petition

is

whether the determination of the PCRA court

evidence of record and

is

free of legal error.

923 A.2d 1169, 1170 (Pa. 2007).

is

a

PCRA

supported by the

Commonwealth v. Ragan,

However, we must begin by addressing

the timeliness of Appellant's petition, because the PCRA time limitations

implicate our jurisdiction and may not be altered or disregarded in order to
address the merits of

a

1264, 1267 (Pa. 2007).

relief, including

a

Commonwealth v. Bennett, 930 A.2d

petition.

Under the PCRA, any petition for post -conviction

second or subsequent one, must be filed within one year of

the date the judgment of sentence becomes final, unless one of the following
exceptions set forth in 42 Pa.C.S.

§

9545(b)(1)(i)-(iii) applies:

(b) Time for filing petition. --

-5
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(1) Any petition under this subchapter, including a second
or subsequent petition, shall be filed within one year of the
date the judgment becomes final, unless the petition
alleges and the petitioner proves that:
(i) the failure to raise the claim previously was the
result of interference by government officials with
the presentation of the claim in violation of the
Constitution or laws of this Commonwealth or the
Constitution or laws of the United States;

(ii) the facts upon which the claim is predicated were
unknown to the petitioner and could not have been
ascertained by the exercise of due diligence; or

(iii) the right asserted is a constitutional right that
was recognized by the Supreme Court of the United
States or the Supreme Court of Pennsylvania after
the time period provided in this section and has been
held by that court to apply retroactively.
42 Pa.C.S.

§

9545(b)(1)(i)-(iii).

Any petition attempting to invoke one of

these exceptions "shall be filed within 60 days of the date the claim could
have been presented." 42 Pa.C.S.

§

9545(b)(2).

The trial court imposed Appellant's judgment of sentence in 1981. The

instant PCRA petition, Appellant's sixth collateral attack on her judgment of
sentence, was not filed until March 24, 2016. Appellant's PCRA petition is,

therefore, patently untimely. See 42 Pa.C.S.

§

9545(b)(1). Accordingly, we

cannot address the merits of Appellant's PCRA petition unless she meets one
of the enumerated statutory exceptions to the PCRA's time bar set forth in
Sections 9545(b)(1)(i)-(iii).

Appellant expressly avails herself of the retroactive -constitutional -right
exception set forth in Section 9545(b)(1)(iii), in reliance on

Miller

and

-6
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Montgomery.

Because the

Montgomery decision established that Miller

applies retroactively, and because Appellant filed her PCRA petition within 60
days

of the

Montgomery ruling,

she

requirements of Section 9545(b)(2).

has

ostensibly

satisfied

the

Therefore, the only jurisdictional

question before this panel is whether the right announced in Miller,

although expressly applicable only to minors who were under the age of 18
when they committed their crimes, should also apply to individuals who

sufficiently avail themselves of the rationale of the Miller decision, despite
the express age limitation set forth in that opinion. Miller, 567 U.S. at 465
("We

...

hold that mandatory [LWOP]

for those under the age of 18 at the

time of their crimes violates the Eighth Amendment's prohibition

on cruel

and unusual punishments.) (quotation marks omitted, emphasis added).

Briefly stated, that rationale concerns whether the commission of

"reflects unfortunate yet transient immaturity" of

a

a

crime

young offender rather

than "irreparable corruption[.]" Miller, 567 U.S. at 479-80 (quoting Roper
v.

Simmons, 543 U.S. 551, 573 (2005)).
Appellant acknowledges that this Court has issued two precedential

decisions resolving Appellant's claims in Commonwealth v. Cintora, 69
A.3d 759 (Pa. Super. 2013), and
(Pa. Super.

2016).

Commonwealth v. Furgess, 149 A.3d 90

This Court issued Cintora after

Miller, but before

Montgomery. In that case, the petitioners, who were both over the age of
18 at the time they committed their crimes (19 and 22), sought relief in an

untimely PCRA petition under the rationale of Miller, availing themselves,
- 7 7c
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inter alia,

of

the

PCRA

timeliness

9545(b)(1)(iii). Consistent with

a

brain does not fully mature until

exception

set

forth

current scientific consensus that
a

Section

in
a

human

person reaches their mid -twenties, the

petitioners in Cintora argued that they should be entitled to relief under

Miller

because they were similarly situated to minors who benefited from

the Miller decision.

We rejected their virtual -minor theory as a basis to

invoke Section 9545(b)(1)(iii), citing Miller's express age restriction.

Cintora, 69 A.3d at 764. Instantly, although Appellant presents

a

far more

sophisticated argument, we see no significant conceptual difference in the
claimed basis for relief from that asserted by the petitioners in Cintora.
In Furgess, an appellant raised
in

Cintora, but did

so

a

similar argument to that presented

after Montgomery's ruling rendered retroactive the

right established in Miller.2 Reconsidering Cintora post -Montgomery, the

Furgess Court determined that:
[N]othing in Montgomery undermines Cintora's holding that
petitioners who were older than 18 at the time they committed
murder are not within the ambit of the Miller decision and
therefore may not rely on that decision to bring themselves
within the time -bar exception in Section 9545(b)(1)(iii).
Accordingly, Cintora remains controlling on this issue, and
Appellant's assertion of the time -bar exception at Section
9545(B)(1)(iii) must be rejected.

Furgess, 149 A.3d at 94.

The Cintora Court had alternatively rejected the petitioners' claim on the
basis that the Miller decision did not apply retroactively. Cintora, 69 A.3d
at 764 n.4.
2
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Appellant contends that this Court's decisions in Cintora and Furgess
should be overruled.

Appellant's Brief at 16. She argues that, in following

the Miller precedent under the principle of stare decisis, this Court

is

obligated to adhere to the rationale of the United States Supreme Court's
decisions, rather than to merely obey their specific holdings.

Appellant's

Brief at 16-17 (citing Seminole Tribe v. Florida, 517 U.S. 44 (1996)).
Appellant continues:
The right established in

Miller

and held to apply retroactively in

Montgomery...,

must be construed to include not only the
narrow holding identified by this Court in Cintora and Furgess,
but must include the underlying reasoning, scientific principles,
and "well -established rationale" upon which the Court in Miller
and Montgomery relied in reaching the results in those cases.
The right, therefore, must include the Court's analysis under its
Eighth Amendment sentencing jurisprudence; the Court's
conclusions that the "characteristics of youth, and the way they
weaken rationales for punishment, can render a life -without parole sentence disproportionate," Miller, 567 U.S. at 473, and
that a [MLWOP] sentencing scheme "poses too great a risk of
disproportionate punishment" by precluding a sentencer from
considering an offender's age and characteristics of youth prior
to imposing the harshest punishments, Id. at 479; and the
Court's adoption of science and social science relating to
adolescent development.
Appellant's Brief at 17-18.
Appellant presents

a

compelling argument to reconsider this Court's

decisions in Cintora and Furgess.
reading of

It

is hard to come

Miller with the impression that the arbitrary

away from an honest
legal age of maturity

is

essential to Miller's rationale, despite its centrality to the specific holding

in

that case, and that the matter was neither mentioned nor discussed

in

-9
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Nevertheless, given Appellant's concession that he is not

those cases.

entitled to relief under the precedent set by Cintora and Furgess, we are
compelled to deny relief in this matter, as this "panel is not empowered to

overrule another panel of the Superior Court." Commonwealth v. Beck,
78 A.3d 656, 659 (Pa. Super. 2013).

Appellant argues, alternatively, that she

is

entitled to relief under the

principles of equal protection, rather than merely as an extension of Miller's
reliance on Eighth Amendment jurisprudence.

Again, without reaching the

merits of such an argument, we are compelled to reject it given the

constraints imposed by the PCRA statute. The timeliness exception set forth
in Section

9545(b)(1)(iii) requires, by its express terms, an existing decision

holding that

a

decision is such

specific right applies retroactively.
a

While the Montgomery

ruling with respect to an Eighth -Amendment -based -Miller

right, Appellant has not pointed to any decision of the United States or
Pennsylvania Supreme Courts that has recognized the retroactivity of

similar right, but grounded in equal protection.

a

For whatever reason, the

Pennsylvania Legislature has precluded the litigation, in the first instance, of
novel constitutional rights claims in the context of untimely PCRA petitions.

Accordingly, for all the aforementioned reasons, we are compelled to

affirm the PCRA court's denial of Appellant's untimely PCRA petition.
Order affirmed.
Judge Dubow joins this memorandum.
Judge Platt concurs in the result.
- 10 10c
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Judgment Entered.

J

seph D. Seletyn,

Prothonotary

Date: 12/29/2017
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APPENDIX D
Opinion of the PCRA Court

1d

2d

3d

APPENDIX E
Text of Constitutional Provisions, Statutes,
Regulations

Statutes
1 Pa.C.S. § 1928(c)
§ 1928.

Rule of strict and liberal construction.

...
(c)

Provisions subject to liberal construction.—All other

provisions of a statute shall be liberally construed to effect their objects and
to promote justice.

18 Pa.C.S. § 1102(b)
§ 1102.

Sentence for murder, murder of unborn child and murder

of law enforcement officer.
...
(b)

Second degree.— A person who has been convicted of murder

of the second degree, of second degree murder of an unborn child or of
second degree murder of a law enforcement officer shall be sentenced to a
term of life imprisonment.

28 U.S.C. § 2255
§ 2255.

Federal custody; remedies on motion attacking sentence.

(a) A prisoner in custody under sentence of a court established by
Act of Congress claiming the right to be released upon the ground that the
sentence was imposed in violation of the Constitution or laws of the United
States, or that the court was without jurisdiction to impose such sentence, or
that the sentence was in excess of the maximum authorized by law, or is
otherwise subject to collateral attack, may move the court which imposed
the sentence to vacate, set aside or correct the sentence.
(b) Unless the motion and the files and records of the case
conclusively show that the prisoner is entitled to no relief, the court shall
cause notice thereof to be served upon the United States attorney, grant a
prompt hearing thereon, determine the issues and make findings of fact and
conclusions of law with respect thereto. If the court finds that the judgment
was rendered without jurisdiction, or that the sentence imposed was not
authorized by law or otherwise open to collateral attack, or that there has
been such a denial or infringement of the constitutional rights of the prisoner
as to render the judgment vulnerable to collateral attack, the court shall
vacate and set the judgment aside and shall discharge the prisoner or
resentence him or grant a new trial or correct the sentence as may appear
appropriate.
(c) A court may entertain and determine such motion without
requiring the production of the prisoner at the hearing.
(d) An appeal may be taken to the court of appeals from the order
entered on the motion as from a final judgment on application for a writ of
habeas corpus.
(e) An application for a writ of habeas corpus in behalf of a
prisoner who is authorized to apply for relief by motion pursuant to this
section, shall not be entertained if it appears that the applicant has failed to
apply for relief, by motion, to the court which sentenced him, or that
such court has denied him relief, unless it also appears that the remedy by
motion is inadequate or ineffective to test the legality of his detention.
(f)
A 1-year period of limitation shall apply to a motion under this
section. The limitation period shall run from the latest of—
(1)
final;

the date on which the judgment of conviction becomes

(2) the date on which the impediment to making a motion
created by governmental action in violation of the Constitution or
laws of the United States is removed, if the movant was prevented
from making a motion by such governmental action;
(3) the date on which the right asserted was initially
recognized by the Supreme Court, if that right has been newly
recognized by the Supreme Court and made retroactively applicable to
cases on collateral review; or
(4) the date on which the facts supporting the claim or claims
presented could have been discovered through the exercise of due
diligence.
(g) Except as provided in section 408 of the Controlled Substances
Act, in all proceedings brought under this section, and any subsequent
proceedings on review, thecourt may appoint counsel, except as provided by
a rule promulgated by the Supreme Court pursuant to statutory authority.
Appointment of counsel under this section shall be governed by section
3006A of title 18.
(h) A second or successive motion must be certified as provided in
section 2244 by a panel of the appropriate court of appeals to contain—
(1) newly discovered evidence that, if proven and viewed in
light of the evidence as a whole, would be sufficient to establish by
clear and convincing evidence that no reasonable factfinder would
have found the movant guilty of the offense; or
(2) a new rule of constitutional law, made retroactive to
cases on collateral review by the Supreme Court, that was previously
unavailable.

42 Pa.C.S. § 9542
§ 9542. Scope of subchapter.

This subchapter provides for an action by which persons convicted of crimes
they did not commit and persons serving illegal sentences may obtain collateral
relief. The action established in this subchapter shall be the sole means of obtaining
collateral relief and encompasses all other common law and statutory remedies for
the same purpose that exist when this subchapter takes effect, including habeas
corpus and coram nobis. This subchapter is not intended to limit the availability of
remedies in the trial court or on direct appeal from the judgment of sentence, to
provide a means for raising issues waived in prior proceedings or to provide relief
from collateral consequences of a criminal conviction. Except as specifically
provided otherwise, all provisions of this subchapter shall apply to capital and
noncapital cases.

42 Pa.C.S. § 9543(a)(2)(vi)
§ 9543.
(a)

Eligibility for relief.
General rule.—To be eligible for relief under this subchapter,

the petitioner must plead and prove by a preponderance of the evidence all
of the following:
...
(2)

That the conviction or sentence resulted from one of

more of the following:

...
(vi)

The unavailability at the time of trial of

exculpatory evidence that has subsequently become available and
would have changed the outcome of the trial if it had been introduced.

42 Pa.C.S. § 9545(b)
§ 9545. Jurisdiction and proceedings.
...
(b) Time for filing petition.-(1) Any petition under this subchapter, including a second or
subsequent petition, shall be filed within one year of the date the
judgment becomes final, unless the petition alleges and the petitioner
proves that:
(i) the failure to raise the claim previously was the result
of interference by government officials with the presentation of
the claim in violation of the Constitution or laws of this
Commonwealth or the Constitution or laws of the United
States;

(ii) the facts upon which the claim is predicated were
unknown to the petitioner and could not have been ascertained
by the exercise of due diligence; or
(iii) the right asserted is a constitutional right that was
recognized by the Supreme Court of the United States or the
Supreme Court of Pennsylvania after the time period provided
in this section and has been held by that court to apply
retroactively.
(2) Any petition invoking an exception provided in paragraph (1)
shall be filed within sixty days of the date the claim could have been
presented.
(3) For purposes of this subchapter, a judgment becomes final at the
conclusion of direct review, including discretionary review in the Supreme
Court of the United States and the Supreme Court of Pennsylvania, or at the
expiration of time for seeking the review.
(4) For purposes of this subchapter, "government officials" shall not
include defense counsel, whether appointed or retained.

Regulations
Pa. R.A.P. 1114

Rule 1114. Standards Governing Allowance of Appeal.
(a) General Rule. Except as prescribed in Pa.R.A.P. 1101 (appeals as of right
from the Commonwealth Court), review of a final order of the Superior Court or
the Commonwealth Court is not a matter of right, but of sound judicial discretion,
and an appeal will be allowed only when there are special and important reasons
therefor.
(b) Standards. A petition for allowance of appeal may be granted for any of the
following reasons:
(1) the holding of the intermediate appellate court conflicts with another
intermediate appellate court opinion;
(2) the holding of the intermediate appellate court conflicts with a holding of the
Pennsylvania Supreme Court or the United States Supreme Court on the same legal
question;
(3) the question presented is one of first impression;
(4) the question presented is one of such substantial public importance as to
require prompt and definitive resolution by the Pennsylvania Supreme Court;
(5) the issue involves the constitutionality of a statute of the Commonwealth;
(6) the intermediate appellate court has so far departed from accepted judicial
practices or so abused its discretion as to call for the exercise of the Pennsylvania
Supreme Court’s supervisory authority; or
(7) the intermediate appellate court has erroneously entered an order quashing or
dismissing an appeal.
Official Note
The petition for allowance of appeal is synonymous with a petition for allocatur.
Pa.R.A.P. 1114(b)(7) supersedes the practice described in Vaccone v. Syken, 587
Pa. 380, 384 n.2, 899 A.2d 1103, 1106 n.2 (2006).

Constitutional Provisions
U.S. Const. Amend. VIII
Amendment VIII
Excessive bail shall not be required, nor excessive fines imposed, nor
cruel and unusual punishments inflicted.

