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Introduction
You don’t really learn about interactions with cops growing up.
CHOP [Children’s Hospital of Philadelphia] has…VR headsets
to run through simulations for autistic kids about how to
interact with the police. It feels so dystopian…can you just
teach cops not to shoot autistic people? – F.B.

Many people believe that there is a direct line between the
deinstitutionalization of people with psychiatric and intellectual
disabilities and the rise in prison populations. Indeed, if we were
to simply look at the numbers, that would seem to be the case.
The era of mass incarceration began just as deinstitutionalization
hit its peak.   In a 2014 report, the Bazelon Center for Mental
Health Law and the ACLU of Southern California made the
assertion that the “lack of community mental health services,
coupled with mass incarceration of non-violent offenders, has
resulted in three jails—the Los Angeles County Jails, Rikers Island
Correctional Facility in New York City, and Cook County Jail in
Chicago—having the distinction of being the nation’s largest
psychiatric institutions.”    Statements like this thrive in the
popular imagination, but without further explication and context
carry the message that (1) individuals with disabilities are likely to
commit crimes if not institutionalized in some capacity, and (2)
jails and prisons provide psychiatric care to imprisoned citizens.
Neither of these statements are true. The fact is not that people
with disabilities are committing crimes, but that the construct of
crime deliberately targets, imprisons, and enacts violence upon
disabled people of color. Further, jails and prisons, like
psychiatric institutions, are violent, deliberately traumatizing
settings designed for further disablement.

The model for incarceration and disablement is this: a group of
people is excluded from the community and oppressed with tools
like imposed poverty and privatized health care; subsequently,
their emotions, behaviors, and acts of survival in these conditions
are criminalized, both constructing and furthering disablement. 
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Viewed in this context, disability is not necessarily someone’s mental or physical state,
but the barriers and cages built by society for the express purpose of ensuring that
person’s continued exclusion from the community.

Poverty, for instance, a huge predictor of criminalization and incarceration, and
disproportionately imposed on people of color, is also “a strong conduit to disablement
and debilitation.”    Housing deprivation and insecurity disables and criminalizes the
people they are imposed upon. Liat Ben-Moshe asserts that “homelessness by itself
disables…the constant noise, diesel fumes, cold/heat, lack of privacy, anxiety of not
knowing where the next meal will come from, fear of attack, and fear of…police”    serve as
stressors and drivers of criminalized behaviors or mental states, such as depression,
agitation, anger, being uncooperative or unresponsive to police, self-medication with
criminalized substances (leading at times to “public intoxication”), and atypical reactions
to social cues (which may be interpreted as “disorderly conduct”)   . Not only are these
behaviors and mental states criminalized, they are pathologized as “mental illness.” But
these “[a]ltered states, anger and pain” are not illnesses. They are valid reactions to “a
system of power and inequality that denies people their basic freedoms and needs.”

The manner in which someone is disabled by psychological/neural divergence, and
whether their behaviors are criminalized or not, varies based on race, socioeconomic
status, and gender. For instance, in The Protest Psychosis, Dr. Jonathan Metzl
demonstrates that schizophrenia went from being considered a relatively “harmless”
mental affliction in White patients to being one characterized by “aggression, violence,
and delusional rage” as it became weaponized against Black Civil Rights activists at Ionia
State Hospital, which became Ionia Correctional Facility as a result of this demographic
change.

While a great deal of research and advocacy focuses on the prevalence of serious mental
illness and substance use disorders in jails and prisons, much less attention is paid to
people with intellectual and developmental disabilities, autism, or cognitive impairments.
These disabilities are often referred to as “invisible,” as they tend to go unnoticed or
undocumented by disabling systems. However, it is too often the case that what we call
invisible is simply that which we choose not to see. Evidence suggests that intellectual
and developmental disabilities are prevalent in jails and prisons, yet the experiences of
people with these disabilities are hidden by a system designed for silence and
suppression. 

In January 2022, in response to this invisibilization the Abolitionist Law Center (ALC)
began a research study to map out the intersection points between people with
intellectual disabilities and the criminal punishment system in Allegheny County, with the
goal of producing this report analyzing current practices, identifying information gaps, 

4. Michael Oliver, The Politics of Disablement (London: Macmillan Education Ltd, 1990).
5. Ben-Moshe, Liat. Decarcerating Disability: Deinstitutionalization and Prison Abolition. Minneapolis: U of Minn. Press, 2020, 8.
6.  Ibid 140.
7. Oberholtzer, Elliot. “Police, courts, jails, and prisons all fail disabled people.” Prison Policy Initiative, 23 August 2017.
https://www.prisonpolicy.org/blog/2017/08/23/disability/.
8. Ben-Moshe (n5) 140.
9. Metzl, Jonathan. The Protest Psychosis: How Schizophrenia Became a Black Disease. Beacon Press, 2011.
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and making recommendations that will inform advocates, organizers, and government
officials. Our objectives were to understand how best to integrate the needs and
experiences of people with intellectual and cognitive disabilities into ALC’s Allegheny
County Jail and court-focused litigation, community organizing, public education, and
media outreach. This included: exploring methods for modifying court and jail intake
procedures to identify those with intellectual and cognitive disabilities and connect them
with appropriate supports and interventions; expanding the focus of our Allegheny
County Jail advocacy and our Court Watch program to begin to gather data regarding
how many people with intellectual and cognitive disabilities come into contact with
Allegheny County courts and ACJ, and what they experience; and consulting with
experts, community members, and allied organizations to build advocacy and public
support for meaningful reforms (especially early diversion processes) that reduce the
instances of incarceration of people with disabilities in Allegheny County.

Our findings were not surprising: Allegheny County’s criminal punishment system
abuses, neglects, and unconstitutionally detains people with disabilities. Allegheny
County, and Pennsylvania as a whole, has been sued multiple times for having the
longest competency restoration waitlist times in the country, keeping people with
disabilities imprisoned past constitutional limits (see section: Competency Waitlists), or
even after they’ve been cleared to be released to the community. This is due to a failure
of the county to provide appropriate housing and resources for disabled community
members. 

In all of our interviews with advocates, impacted individuals, and system professionals,
the common thread was lack of community resources, especially appropriate housing
options. Torrance State Hospital does not accept patients with intellectual or
developmental disability diagnoses.     Staff in the public defender’s office have told us
that none of the placement options for system-involved youth are appropriate for
children with intellectual/developmental disabilities. Often, staff at group homes or other
congregate care settings call the police on residents because they do not have the
experience or resources to address residents’ needs.    Police, in turn, have little to no
understanding of Intellectual and Developmental Disabilities (I/DD), Autism Spectrum
Disorder) (ASD), and Cognitive Impairments (CI), and often cause more harm than good
(see section: Crisis Response and Pre-Arrest Diversion and Services). 

Post-arrest, screening for disabilities within Allegheny County’s criminal punishment
system is inadequate and often leads to further harm and discrimination (see section:
Screening), and diversions like Mental Health Court are coercive, carceral, and often fail
to differentiate between psychiatric disabilities, substance use disorders, and I/DD, ASD,
or CI (see the ALC report on the Allegheny County Mental Health Court). All of these
inadequacies and failures mean that people with disabilities in Allegheny County are
suffering disproportionately at the hands of the criminal punishment system, leading to
trauma,   loss of housing, extended and repeated incarcerations, further disablement, 
and death.

10. Personal Correspondence, Disability Justice Community Collaborative Initiative, May 2022.
11. Personal communications, Luciana Randall, Autism Connection of PA, September 2022, ODS Staff, January 2023.
12.  In September 2022, Anthony Talotta, who was diagnosed with Austism and Intellectual Disability, was arrested at a residential facility and incarcerated in ACJ’s mental
health unit. He died 11 days later. https://pinjnews.org/hours-before-he-died-the-allegheny-county-jail-released-and-incarcerated-man-with-intellectual-disabilities-from-
custody/
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Definitions

If I had to describe my diagnosis to someone else…I would tell them it affects my
social skills and that I notice some things that people don’t usually pay attention
to (sensory inputs, lights, tastes, sounds). Autism makes me feel very different
from a neurotypical person. Sometimes I like that I think a little more
“mechanically” than a neurotypical person. Sometimes it feels like an
advantage. However, it can feel like a weakness, too. I don’t like the challenges I
face because of having autism. – E.S.

As we move forward with discussions of disability in relation to the carceral system,
we acknowledge that labels can be problematic and stigmatizing. We also
recognize that they can be useful in discussing the specific forms of state violence
and oppression a group of people with similar characteristics may experience. We
will be looking specifically at the interactions of individuals with Intellectual and
Developmental Disabilities (I/DD), Autism Spectrum Disorders (ASD) and Cognitive
Impairments (CI). These “labels” refer not only to cognitive, intellectual, or
neurological differences, but also to the ways that these differences are interpreted
and addressed by an ableist society.

The definition and tracking   of disabilities in the criminal punishment system varies
widely across the country. There is no uniform definition of I/DD, ASD, or CI, and
most jails do not screen individuals for these. I/DD, ASD, and CI can present in a
myriad of fashions, and many people have adopted a survival strategy known as
the “cloak of competency,” learning to mask any impairments so as not to show
vulnerability and open themselves to discrimination and abuse. For all of these
reasons, as well as the lack of training or attention paid to disabilities within the
CLS, I/DD, ASD, and CI often go unidentified by law enforcement.
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It’s important to note that there is no universal legal definition of I/DD, ASD, or CI. For the
purposes of this discussion, we will begin with the ADA definition of disability, which
states that a person with a disability is someone who “has a physical or mental
impairment that substantially limits one or more major life activities, a person who has a
history or record of such an impairment, or a person who is perceived by others as having
such an impairment.”    It’s important that the ADA acknowledges that the mere
perception of impairment can be disabling for a person.

The Developmental Disabilities Assistance and Bill of Rights Act defines a developmental
disability as:

14. “Disability Demographics and Definitions.” Disability Justice, 2022. https://disabilityjustice.org/justice-denied/disability-demographics/#cite-note-2
15. United States, Senate and House of Representatives, 30 Oct 2000, The Developmental Disabilities Assistance and Bill of Rights Act of 2000. 106th Congress, Public Law
106–402. https://acl.gov/sites/default/files/about-acl/2016-12/dd_act_2000.pdf
16.  IQ scores are used in most assessments for ID and therefore indicate the above-cited disabling perception of impairment that leads to segregation and resource
deprivation. A note here that IQ tests are tools of white supremacy tied to capitalist development, are not supported by wide scientific consensus, and reflect “a nexus of
sociocognitive-affective factors determining individuals’ relative preparedness for the demands of the IQ test” itself rather than a person’s reasoning skills, emotional
intelligence, or “real-life” abilities. Ken Richardson, “What IQ Tests Test,” Theory & Psychology Vol. 12 Iss. 3, SAGE Publications, 282-314 at 287, 297 (2002). “Social context
effects have masqueraded as group differences in research studies.” Lawrence G. Weiss & Donald H. Saklofske, “Mediators of IQ test score differences across racial and
ethnic groups: The case for environmental and social justice,” Personality and Individual Differences Vol. 161 (July 2020), https://doi.org/10.1016/j.paid.2020.109962
17.  We are using the language of “person with ASD” often in this paper as it is appearing in a list with I/DD and CI. However, we acknowledge that many in the Autistic
community often choose to identify themselves without the use of diagnostic language (ie. Autistic Person v. Person with ASD). Each person has the right to choose the
“label” or title that they feel most accurately identifies them, and we have made every effort to respect those choices.

...a severe, chronic disability of an individual that is attributable to a mental or
physical impairment or combination of mental and physical impairments; is
manifested before the individual attains age 22; is likely to continue indefinitely;
[and] results in substantial functional limitations in 3 or more of the following
areas of major life activity: Self-care; Receptive and expressive language; Mobility;
Learning; Self-direction; Capacity for independent living; [and] Economic self-
sufficiency.

An intellectual disability is typically defined as a subtype of Developmental Disabilities
and is typically characterized by the above functional limitations and an IQ score below
70. 

Autism Spectrum Disorder    refers to a range of developmental neurodivergence that, in
general, impairs the ability to communicate and to interact “appropriately” in a neuro-
normative social environment. While ASD is technically a developmental disability, many
advocates tend to name it specifically, because it in itself umbrellas such a wide range of
characteristics. Among many other characteristics, individuals with ASD may display:
difficulty understanding emotions; an aversion to eye contact; a tendency to interpret
abstract ideas literally; difficulty adjusting to small changes in routine; repetitive patterns
of movement (stimming) or speech; sensory hypersensitivity; needing extra time to
process new information or respond to questions; and leaving situations or “shutting
down” to avoid confrontation. Signs and symptoms vary widely person to person, and
may change over the course of a person’s lifetime. 
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Cognitive Impairments include conditions like Traumatic Brain Injury (TBI), Alzheimer’s,
Dementia, dyslexia, and ADHD. Among other things, these impairments can interfere with
a person’s memory, speech, concentration, task completion, problem-solving, response
to verbal communication, and decision-making. Like other impairments and disabilities,
signs and symptoms of cognitive impairments vary widely. 

In addition to the criminal punishment system, this report will discuss the Department of
Human Services’ role in the lives of people with disabilities. The Pennsylvania
Department of Human Services oversees the provision and administration of services and
resources to Pennsylvania residents, such as subsidized healthcare, housing assistance,
or supplemental nutrition assistance.     DHS is intertwined with the criminal punishment
system, most clearly exemplified by its Office of Children, Youth, and Families, which
oversees both the “child welfare” and “juvenile justice” systems. DHS also maintains a
presence in Magisterial District Courts, assigning Resource Specialists tasked with
“identifying human service resources when needed, as well as training and coaching the
Magisterial District Judges (MDJ’s) regarding important human service needs they see
day-to-day in their courtrooms.”   

The DHS offices most important in the context of disability and criminal punishment are
the Office of Developmental Programs (ODP) and the Office of Mental Health and
Substance Abuse (OMHSAS). The stated mission of the ODP is to “support
Pennsylvanians with developmental disabilities to achieve greater independence, choice
and opportunity in their lives.”      In Allegheny County, these are in turn overseen by the
Office of Behavioral Health (OBH) and the Office of Developmental Supports (ODS),
which provides service coordination for individuals with I/DD and autism from age 9
through adulthood.

18.  “About DHS.” Pennsylvania Department of Human Services. https://www.dhs.pa.gov/about/DHS-Information/Pages/Learn-About-DHS.aspx. Accessed 1/2/2023.
19. Department of Human Services Support Staff Directory 2021. 
https://www.alleghenycounty.us/Human-Services/Resources/Education/Child-Welfare-Support-Directory.aspx
20. “DHS Offices.” Pennsylvania Department of Human Services. https://www.dhs.pa.gov/contact/DHS-Offices/Pages/DHS-Offices.aspx. Accessed 1/2/2023
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Methodology:
Disability Justice

Our approach to this project was ever evolving as we gained more understanding
of the systems and processes contributing to state-sanctioned targeting and
incarceration of individuals with disabilities. First, after consulting with experts in
Disability Justice and on-the-ground advocates, we decided to expand our focus
from Intellectual and Developmental disabilities (I/DD) to include Autism Spectrum
Disorders (ASD) and Cognitive Impairments (CI) such as Traumatic Brain Injuries
and Alzheimer’s. As we will discuss later, Disability Justice prioritizes cross-
disability organizing, and the labeling and separation of disabilities, while
important when considering accessibility and person-centered planning, can also
be limiting. Medical diagnoses are a flawed categorization system and often do not
capture lived experience or acknowledge the variability and uniqueness of
experience and identity for people with disabilities. Furthermore, they can exclude
individuals who don’t have access to medical diagnoses, who have chosen to
abstain from interaction with the medical/psychiatric industrial complex, or who
have been misdiagnosed. A broad range of individuals with developmental or
cognitive divergences or disabilities/impairments encounter unique but similar
issues when dealing with the criminal punishment system. In fact, the system
generally does little to distinguish between psychiatric disabilities or
neurodivergence and the above listed disabilities. The system tends toward one-
size-fits-all policies, which of course is ineffective, inappropriate, and leads to
further harm. It’s also important to note that many of these disabilities can co-occur,
as we will discuss later.

When examining disabilities and the criminal punishment system, it is also
essential to understand the intersecting systems involved. The targeting and
incarceration of persons with disabilities also involves the Psychiatric/Medical
Industrial Complex, the Department of Human Services and other government
entities (including assistance programs such as the “waiver” system), the public
educational system, and institutions such as recovery centers and nursing homes.
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Understanding how each of these systems connect and the failings within each system
was a challenge, but essential to understanding how best to assist our comrades with
disabilities targeted by the criminal legal system. Our work included interviews and
meetings with disability rights advocates, officials from the Department of Human
Services (DHS), particularly the Office of Developmental Supports (ODS), public
defenders, Disability Justice organizers, individuals with I/DD, ASD, or CI (and family
members) who have come into contact with the criminal punishment system in PA, ALC
Court Watch volunteers, and other involved stakeholders. We were unsuccessful in our
attempts to interview individuals at the ACJ Behavioral Assessment Unit, Mental Health
Court administrators and staff, the Bail Investigations Unit, and Justice Related Services.

We attended and observed proceedings of the Disability Justice Community
Collaborative Initiative, a collection of advocates, law enforcement, legal professionals,
and concerned stakeholders who discussed and planned around the issues facing
individuals with I/DD, ASD, and CI when pulled into the criminal punishment system.     
We also attended court proceedings, both at preliminary arraignments and in Mental
Health Court, to document accessibility gaps and develop new Court Watch monitoring
techniques that might better support individuals with I/DD, ASD, and CI. Finally, we used
public records, databases and Right to Know requests in an attempt to understand the
scope of the problem in Allegheny County.

One of the greatest challenges of this project was that of finding models and creating
recommendations for solutions to the incarceration of persons with I/DD, ASD, and CI that
are abolitionist and rooted in the principles of Disability Justice. 

Disability Justice was a shift in the Disability Rights movement from prioritizing equal
access and integration to examining the social construction of disability and its
intersection with race, gender, queerness, and other identities, and the ways that social
disablement is built into existing systems and structures. The term itself was first
introduced in 2005 by a collective of disabled queer women of color, including Patty
Berne, Mia Mingus, and the late Stacey Milbern. Disability Justice confronts ableism
head-on, rather than fighting for accommodations within an ableist framework. It centers
the diverse social structures of access needed in order for everyone within a social
system to thrive.      Patty Berne’s “Working Draft for Disability Justice”     of 2015
established 10 core principles for disability justice:

21. See Appendix
22. One collective providing exceptional resources in this regard is the Abolition and Disability Justice Collective. Downloadable resources can be found at
https://abolitionanddisabilityjustice.com/shareables/. Also see their Alternatives to Policing zine in Appendix.
23. Berne, Patty. “Disability Justice: A Working Draft.” Sins Invalid, 10 June 2015. https://www.sinsinvalid.org/blog/disability-justice-a-working-draft-by-patty-berne
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Intersectionality: The Disability Justice movement asserts that Disability Rights is based
on a single-issue identity, centering white experiences. It doesn’t address the ways white
disabled people can still wield privilege, nor does it acknowledge the intertwined
histories of white supremacy, capitalism, and ableism. Patty Berne writes, “While a
concrete and radical move forward toward justice, the disability rights movement
simultaneously invisibilized the lives of peoples who lived at intersecting junctures of
oppression.” Thus, the principle of intersectionality states: “...each person has multiple
community identifications, and…each identity can be a site of privilege or oppression. The
fulcrums of oppression shift depending upon the characteristics of any given institutional
or interpersonal interaction”

Leadership of Those Most Impacted: Ensure that leadership, power, and opportunities
are given to people most negatively impacted by the full spectrum of ableism (including
white supremacy, heteropatriarchy, colonialism, and capitalism) to more effectively
combat those issues.

Anti-capitalist Politic: All people deserve to have their needs met, regardless of their
ability to produce.

Cross-Movement Solidarity: In short, “Because every demographic of people includes
people with disabilities, people with disabilities will not be liberated without the success
of each movement seeking liberation.”

Recognizing Wholeness: An often repeated declaration in Disability Justice is: “All
bodies are unique and essential. All bodies have strengths and needs that must be met.
We are powerful, not despite the complexities of our bodies, but because of them.” The
principle of Wholeness reaffirms the intrinsic value of every person without condition.

Sustainability: The principle of sustainability is a call for DJ to take into account the
needs and superpowers of the people within that movement. In order for the fight for
liberation to continue long-term, Disabled activists and advocates need to be in tune with
their bodies, minds, and lived experiences, and rest must be prioritized. The principle also
asserts that “the sustainability of the movement is dependent on the community, and
cannot be pushed forward by individuals alone.”

24. ibid.
25. Berne, Patty. “Disability Justice: A Working Draft.” Sins Invalid, 10 June 2015. https://www.sinsinvalid.org/blog/disability-justice-a-working-draft-by-patty-berne. 
26.  ibid.

10 Core Principles for Disability Justice 
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Commitment to Cross Disability Solidarity: There is no hierarchy of disability. Anyone
who experiences the oppression of ableism is included in DJ: “Isolation ultimately
undermines collective liberation..”

Interdependence: In relation to the above statement, the principle of interdependence
acknowledges that the idea of independence is one born from a Western Colonial
domination. We do not achieve anything alone. Instead of the Disability Rights
movement’s focus on independent living, DJ focuses on mutual aid and community care.

Collective Access: The Collective Access Principle acknowledges that “there is no
neutral body from which our bodies deviate.” We all have various capacities which
function differently in various environments. Therefore, all access needs have equal
importance. Collective access means that we must create new ways of doing things
outside of ableist supremacist norms, and that “we can share responsibility for our access
needs without shame.”

Collective Liberation: Finally, the principle of collective liberation encompasses all of the
previous principles with the statement, “We move together, with no body left behind.”

27. ibid
28. ibid
29. ibid
30.  “Guiding Principles Based in Disability Justice” – The Abolition and Disability Justice Coalition, 2022. https://abolitionanddisabilityjustice.com/guiding-principles/

10 Core Principles for Disability Justice 

Building on the pillars of Disability Justice, the Abolition and Disability Justice coalition
developed a framework for forming and analyzing anti-carceral initiatives. These include:
Rejecting coercive reforms that mandate social services, sobriety, medication, or
psychiatrization, or which include registries, monitoring, or surveillance; resisting the
movement of funds from jails and prisons to psychiatric institutions or nursing homes;
and, most importantly, placing “Neurodivergent and/or Disabled people’s needs, desires,
experiences and leadership over those of professionals.”     The questions we asked
ourselves about each recommendation were: 
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Is this in line with Disability Justice? 

Is this inadvertently promoting the logic of carceral ableism (the paternal assertion
that people with disabilities need special/extra protections because of their inherent
vulnerability “in ways that often expand and legitimate further marginalization and
incarceration”)?

Is this a recommendation that furthers the cause of abolition? Often, efforts to
decarcerate individuals with disabilities directly or indirectly imply that prisons are
appropriate for some people, by stating that they are not appropriate for a specific
population (such as individuals with mental illness). 

Does this center the needs of individuals and allow space for person-centered
planning rather than a one-size-fits-all solution?

Is this centered on consent and free of coercion?

Do those most impacted in our community think this is a good idea?

31. Ben-Moshe (n5) 17.

The final question was perhaps the most difficult for us to answer confidently. Our efforts
to consult with individuals with disabilities who have been impacted by the Criminal
Punishment System in Allegheny County were not always fruitful. We reached out to
disability justice organizers, mutual aid groups, solidarity networks, and nonprofit
advocacy organizations to find impacted individuals, conscious that we would need to
center self-determination and leadership of those most impacted in our community
without asking for limitless unpaid labor. While we were able to have meaningful
conversations with some of our impacted community members and disability justice
organizers, we did not achieve the scope and depth of engagement we had hoped for.
Plans to remedy this shortcoming are included in our “Next Steps” section. For now, we
have relied on our initial conversations, the written work of Disabled organizers and
abolitionists, and models for decarceration and decriminalization led by people with
disabilities. 

This report takes a harm reduction approach to the criminalization of disability. While we
envision a future in which no one is incarcerated or subjected to state violence, we
acknowledge this cannot happen immediately. Our recommendations will include
practical modifications to existing systems that can keep more people physically out of
jails and prisons, provide material improvements for the people suffering within these
systems today, and center disability justice and collective access in our advocacy.
The abolitionist and disability justice contributions of this project are:
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Prioritizing the voices, opinions, and empowerment of those most impacted. The
quotes throughout this report come from both in-person interviews and mail
correspondences with people who identify as Disabled and who have been
confronted by police, arrested, or incarcerated in the state of Pennsylvania.

 Focusing on collective access by recommending whole-system reforms rather than
accommodations based on disability labeling/identification (particularly in our
recommendation for universal counsel at first appearance);

Recommendations for grassroots community efforts that increase solidarity and build
sustainable alternatives to current systems, such as harm reduction and Know Your
Rights trainings;

Recommendations for targeted harm reduction.

Recommendations that promote the leadership of those most impacted.

Expanding our lens of carceral abolition to include other secured facilities, such as
psychiatric hospitals and alternative housing units.

We want to clarify that this is not a comprehensive review of all aspects of the targeting of
individuals with disability by the criminal punishment system, and we do not purport to
be experts in Disability Justice nor on the individual needs and experiences of every
person with disabilities. What we present here are our findings within a limited scope
based on our own understandings of carceralism, DJ, and abolition. As we present these
findings, we are acutely aware of the fact that when we discuss disability we are not only
discussing “the variations that exist in human behavior, appearance, functioning, sensory
acuity, and cognitive processing but, more crucially, the meaning we make of those
variations”      We acknowledge the inevitable influence of our own biases and blind
spots, and of the limitations and bias inherent in data and statistics. We remain open to
critique and input, and are always willing to expand our understanding of this issue,
engage in dialogue with stakeholders, and change our findings and recommendations to
more accurately align with the wants and needs of those most affected by the criminal
punishment system’s targeting of people with disabilities. 

32. Linton, Simi. Claiming Disability: Knowledge and Identity. New York: NYU Press, 1998, 2.
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Scope

In school, I had it hard to comprehend things….The court, police system treated
me wrong. [They] took advantage of me. – P.S.

According to a Department of Justice study, 32-40% of state and federal prisoners
self-reported having a disability, the most common of which was cognitive
disability (23%). Twenty-four percent reported that they had been in special
education classes at some point in their childhood. In the general population
during the same time period, 11% of people reported having a disability.    The
Center for American Progress has asserted that prison inmates are four times as
likely, and jail inmates more than six times as likely, to report a cognitive disability
than the general population.    A 2017 study found that individuals with disabilities
have a cumulative probability of arrest by age 28 that is 12.97% higher than those
without disabilities. (42.65 % vs. 29.68 %).

According to the PA Mental Health and Justice Center of Excellence, approximately
1 percent of individuals served by the Allegheny County DHS Office of
Developmental Supports spent one or more days in jail between 2006-2012.     
This approximation was confirmed for us by ODS, who stated that around 60 out of
6000 individuals were booked at ACJ between 2019–2022.    This is an extremely
limited data point, as it only applies to individuals served by ODS. Nationally, only
about 17-20% of individuals with I/DD typically receive services from state human
service agencies.    This means the above statistics are a gross underrepresentation
of the actual numbers. Note that this also only includes jail bookings, not bench
warrants, arrests that do not result in booking/charges, and other interactions with
the criminal punishment system.

33. Personal Correspondence, January 2023.
34. Maruschak, Laura et al., “Survey of Prison Inmates, 2016: Disabilities Reported by Prisoners.” U.S. Bureau of Justice Statistics, 2021,
https://bjs.ojp.gov/content/pub/pdf/drpspi16st.pdf.
35. Vallas, Rebecca. “Disabled Behind Bars: The Mass Incarceration of People With Disabilities in America’s Jails and Prisons.” Center for American Progress, July 2016.
https://cdn.americanprogress.org/wp-content/uploads/2016/07/15103130/CriminalJusticeDisability-report.pdf.
36. McCauley, Erin J. “The Cumulative Probability of Arrest by Age 28 Years in the United States by Disability Status, Race/Ethnicity, and Gender.” American Journal of
Public Health vol. 107,12 (2017): 1977-1981. doi:10.2105/AJPH.2017.304095
37.   “Managing and Treating Justice-Involved Individuals with Intellectual Disabilities in Pennsylvania,” Pennsylvania Mental Health and Justice Center of Excellence, 2014,
http://www.pacenterofexcellence.pitt.edu/documents/ID%20and%20CJS%20in%20PA%2012%2013%2012%20-%20final%20copy%20sent%20to%20MHJAC.pdf. 
38. Personal Correspondence, ODS Staff, May 2022
39. Residential Information Systems Project (2020). Minneapolis: University of Minnesota, RISP, Research and Training Center on Community Living, Institute on
Community Integration. Retreived from: https://publications.ici.umn.edu/risp/2017/infographics/people-with-idd-in-the-united-states-and-the-proportion-who-receive-
services
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In 2021, out of 8273 individuals booked at ACJ/alternative housing, 118 were
documented as either having received supports from ODS (38) or as having “Alzheimer’s
or related disorders or senile dementia” (80). An additional 62 people were documented
as having been CCBH/Allegheny County Behavioral Health Clients and as having I/DD,
ASD, or cognitive impairments such as dementia or TBI. In total, this amounts to 2.2% of
bookings and, again, is most likely a significant underrepresentation. Of those who had
received services from ODS, 37 had a documented co-occurring health condition, and 31
had a documented co-occurring behavioral health condition (22 of which were classified
as “Serious Mental Illness”). Twenty-five of the 37 (67.6%) were booked more than once
in the same year. 

In that same time period, out of 36,673 active criminal cases, 373 had received services
from ODS (112) or were documented as having “Alzheimer’s or related disorders or senile
dementia” (261). An additional 155 people were documented as having been
CCBH/Allegheny County Behavioral Health Clients and as having I/DD, ASD, or cognitive
impairments such as dementia or TBI. Of the 112 who had received support from ODS,
108 had documented co-occurring health disorders, and 77 had a documented co-
occurring behavioral health disorder.      This accounts for 1.4% of active criminal cases for
2021. In both of these groups, the majority of individuals were Black men aged 20-29.

Imprisonment at ACJ and/or criminal charges were not the only forms of incarceration for
individuals with I/DD, ASD, or CI. In 2021, out of 4918 involuntary commitment petitions,
156 had received ODS I/DD services and 271 had Alzheimer’s or related disorders. An
additional 242 individuals were listed as having been CCBH/Allegheny County
Behavioral Health Clients and as having I/DD, ASD, or cognitive impairments such as
dementia or TBI. That amounts to 13.6 percent of all petitions. Of those who had received
ODS services, 147 had co-occurring health disorders, and 147 had co-occurring
behavioral health disorders. Further, 27 individuals who had received ODS I/DD services
and had involuntarily commitment petitions were under 20 years old, demonstrating that
children and youth with disabilities are also suffering at the hands of the criminal
punishment system. Again, we should note that these numbers are primarily looking at
individuals receiving services from DHS. 

When investigating I/DD, ASD, and CI in the criminal punishment system, it is often useful
to examine documentation on individuals identified as having psychiatric disabilities,
substance use disorders, or who have received behavioral health services. While there
are no solid statistics, I/DD, ASD, and CI are known risk factors for psychiatric disabilities.
Estimates for individuals with co-occurring I/DD and psychiatric disability nationally, for
example, range from 20-39%. The above statistics from Allegheny County DHS indicate
that the majority of ODS clients interacting with the criminal punishment system had co-
occurring behavioral health disorders. 

40. https://quickcount.alleghenycounty.us/

15

40

https://quickcount.alleghenycounty.us/


While still seriously under-documented and poorly addressed, Substance Use Disorders
(SUD) and psychiatric disabilities tend to be more commonly identified by the criminal
punishment system. Further, there is evidence that the criminal punishment system often
fails to make a distinction between psychiatric disabilities and I/DD, ASD, or CI, housing
all of them in the same units and attempting to funnel them through the same systemic
processes.

In a 2020 study, researchers from the University of Pittsburgh found that individuals with
a history of receiving behavioral health services in Allegheny County were, for five of the
seven most common charges, more likely to be given monetary bail at preliminary
arraignments. Bail amounts were also consistently higher for individuals with BH service
histories than for those without these histories, despite the cases themselves having
identical dispositions, meaning that individuals with documented behavioral health
needs in Allegheny County are “at greater risk to spend time in jail prior to their
preliminary hearing.”      It is safe to assume that the same is true for individuals with I/DD,
ASD, and CI, given the aforementioned co-occurence of disabilities and the conflation of
behavioral/psychiatric health issues and other types of disabilities by law enforcement
and judges. For instance, ODS staff shared observations that traumatic brain injuries
seem to be grossly overrepresented in Allegheny County’s criminal punishment system
but are very rarely discussed or documented.

41. “Managing and Treating Justice-Involved Individuals with Intellectual Disabilities in Pennsylvania,” Pennsylvania Mental Health and Justice Center of Excellence, 2014,
http://www.pacenterofexcellence.pitt.edu/documents/ID%20and%20CJS%20in%20PA%2012%2013%2012%20-%20final%20copy%20sent%20to%20MHJAC.pdf. 
42. Mulvey, Edward P. and Carol A. Schubert. “A Behavioral Health and Criminal Justice Cross-System Evaluation in Allegheny County.” University of Pittsburgh and
Allegheny County DHS, 7 March 2019. https://www.alleghenycountyanalytics.us/wp-content/uploads/2020/09/Cross-Systems-Evaluation-Intercepts-_final-report_9-24-
20.pdf. (42).
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Disproportionate
Targeting and
Harm

I was crying a lot, screaming, hyperventilating, shaking. Basically, I was being
inappropriately autistic for the situation, [so] the cops threatened me with
commitment. – E.K.

Like individuals with psychiatric disabilities, individuals with I/DD, ASD, and CI are
disproportionately subjected to the violence of the criminal punishment system.
Much of the problem begins with “the decision making processes ‘on the street’ by
police officers who choose to apprehend and arrest certain cohorts of persons…
rather than working with them.”     Police Officers have little to no training on I/DD,
ASD, and CI, and yet are given “substantial discretion”     as to how to handle
interactions with the people they are purported to serve. Individuals with I/DD,
ASD, and CI are more likely to misunderstand social cues and stressful situations
and are often the last people to leave the scene of crimes, leading to increased
arrests of witnesses. Further, behaviors like strong reactions to external stimuli like
sirens, difficulty responding to verbal commands or rapid questioning, and extreme
sensitivity to physical touch are inappropriately handled by police,     who often
categorize these behaviors as “disorderly conduct” or “resisting arrest.” Police also
misinterpret behaviors like stimming, perseverating, or yelling and lashing out
physically as a result of being overwhelmed as “aggression” and respond with
escalation and violence. F.B., who has been diagnosed with Bipolar I, Borderline
Personality Disorder, and Autism Spectrum Disorder, described her experiences
with police for us:
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44.  Ibid. 688
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I was just really distraught. I hadn’t been diagnosed with Bipolar or BPD yet. These are just
stressful things that are happening to me I'm not tolerating. And I feel like, whatever the
interaction, these are armed police officers showing up and I feel like, the way I was treated,
I could notice the disparity right there…not being well-spoken or coherent because I’m
Autistic and I’m on drugs and I don’t think I’m a very eloquent communicator. Normal
interactions feel like they have a lot of pressure to me, so one like that, I feel like I couldn’t
make my words very well, and I think at least the officer was saying my incoherence was
[evidence of] me abusing so many drugs and I was some kind of reprobate…

…I feel like sometimes that made it difficult for me to process or regulate my emotions
because sometimes something as small as making plans with friends, going on a date, or
ordering food can be this really high-stakes interaction that I think about the rest of the day.
So when it’s a cop – when it’s literally life or death – I just freeze. I don’t know what’s the
correct words to say. It created this thing in me where I [thought]...you’re gonna die, not by
suicide or from infection from self-harm, but because a cop is going to shoot you.

Community Members with I/DD, ASD, and CI and the Criminal Punishment System in Allegheny County, Abolitionist Law Center, 20231.
Community Members with I/DD, ASD, and CI and the Criminal Punishment System in Allegheny County, quoting “Disability Justice - a working draft by Patty Berne”–
Sins Invalid, 10 June 2015. https://www.sinsinvalid.org/blog/disability-justice-a-working-draft-by-patty-berne 

2.

As a survival adaptation, then, individuals with these disabilities often pretend to
understand more than they do in order to avoid conflict or violence. This “cloak of
competency” can also manifest as an eagerness to please and increased
compliance and agreeability. Therefore, “a growing body of evidence shows that
mental disabilities impair the ability of [affected individuals] to withstand the
pressures of interrogation, as well as understand and invoke their constitutional
rights during questioning,”     leading to “compliant false confessions,”
“internalized false confessions” (cases in which interrogation convinces a person
of their own culpability even if they do not themselves remember the crime), or
individuals agreeing to plea bargains without proper information and legal advice.
Further, important stages of arrest like Miranda warnings are not collectively
accessible for all levels of cognitive functioning, leading to a cascading set of
disproportionate impacts for people with disabilities in the courts. 
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http://digitalrepository.unm.edu/nmlr/vol47/iss1/4. 64.
48. Ibid. 69.
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Courts

When it came to the court system, it always felt like a fever dream; it’s kind of
hard to picture that happening to the same person sometimes…You’re just in a
line with a bunch of people, you’re just watching other people get charged with
crimes like it’s a fucking fast food line. – F.B.

While the waiving of one’s own Miranda rights and right to counsel under the 6th
and 14th Amendments should “technically be knowing, intelligent, and voluntary,
the court inquiry tends to focus on the voluntariness and only superficially address
the person’s comprehension.”     While it’s believed that the majority of individuals
with I/DD, ASD, and CI are deemed competent to stand trial, without significant
accommodations (which are not provided), many people with I/DD, ASD, and CI
struggle to understand the proceedings and assist in their own defense. In Atkins v
Virgina, the Supreme Court ruling noted “multiple factors that increase the risk that
an innocent person with intellectual disability may be convicted: they are more
likely to confess falsely to a crime they did not commit; they often have difficulty
communicating favorable information to their attorneys; they typically make poor
witnesses (and thus rarely are able to testify, or testify persuasively, in their own
defense); and, their demeanor can convey a false sense of lack of remorse.” 

I/DD, ASD, and CI can co-occur with each other and with psychiatric disabilities,
and individuals with disabilities are more likely to have experienced
physical/sexual violence and abuse in their lives, leading to post-traumatic
reactions and even further complicating interactions with police and the court
system. F.B. explained:

I feel like you’re supposed to talk and have a certain decorum in a courtroom
setting…and I feel like especially my body language, I fidget and stim a lot when I’m
very nervous, and I feel like I devote so much mental energy into not doing that that
it sometimes makes it hard to concentrate on what I’m saying or what I’m supposed
to be doing. It’s like the sensation of being at the DMV and trying not to be weird
turned up to the max.

As a result of these complications, individuals with I/DD, ASD, and CI tend to
receive harsher punishments, higher cash bail amounts, and are more often
subjected to pretrial incarceration.
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51. Rogal (n46) 75.
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53. Personal communication, April 2022
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Incarceration

In the prison setting, having ASD has been very challenging. I was just starting
to get comfortable with life in my community (after 23 years of being alive), to
be forcibly placed in confinement where the rules are very different. I have a
very difficult time grasping social situations in prison, and in this unnatural
environment that can be a very hazardous handicap…Living in prison, where
there are many unspoken “rules” and unique social settings (sometimes even
dangerous ones) makes living in this situation very difficult, maybe even
impossible for certain individuals. – E.S.

In a report on Traumatic Brain Injuries in jails and prisons, the CDC outlines the
following potential complications for individuals with TBI who are incarcerated:

Attention deficits may make it difficult for the prisoner with TBI to focus on a
required task or respond to directions given by a correctional officer. Either
situation may be misinterpreted, thus leading to an impression of deliberate
defiance on the part of the prisoner.

Memory deficits can make it difficult to understand or remember rules or
directions, which can lead to disciplinary actions by jail or prison staff

Irritability or anger might be difficult to control and can lead to an incident with
another prisoner or correctional officer and to further injury for the person and
others.

Slowed verbal and physical responses may be interpreted by correctional
officers as uncooperative behavior.
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Jails and prisons are debilitating and disabling for anyone, but this disablement is
compounded for individuals with I/DD, ASD, and CI, who often become targets both for
correctional officers and other incarcerated individuals because of their inability to
understand social cues or rules, and are more likely to experience physical or sexual
violence. J.B., who identifies as Autistic and is currently incarcerated, told us that jail in
particular was a dangerous environment:

My experiences throughout my two year battle in county jail were harsh to say the
least. I was bullied, harassed, extorted, threatened, beaten, and sexually harassed
by inmates and officers alike. My family was verbally harassed at the institution
when they tried to advocate on my behalf to protect me. The county jail I was in was
not suited to hold individuals like myself with ASD or any mental health issues.
Access to trauma therapy or psychiatric therapy was almost nonexistent once staff
learned I was not suicidal, which was their only real concern. This transition to jail
would be hard for any Autistic, but especially combined with the trauma of my
case…the two years in county jail were especially traumatizing.

Correctional Officers often segregate people with disabilities from the general
population, placing them in solitary confinement “for their own protection.”     They are
more likely to be denied medical treatment due to inability to fill out forms and lose parole
opportunities because re-entry programs are not universally accessible.     As the Prison
Policy Initiative explains, “Already in a position of deeply unequal power simply by being
incarcerated, disabled people in prison are then further disadvantaged by systemic
ableism.”

Suicide is the leading cause of death in jails.    This cannot simply be attributed to lack of
treatment; carceral settings exacerbate underlying conditions as the state violently forces
individuals already under stress into an unlivable environment. E.S. explained:

Prison is not a safe place to heal, so if rehabilitation is one of the goals of
corrections, I don’t understand how it can take place for me here…it seems that they
don’t have the proper resources to treat me so I can be better than what I was. I had
a very difficult time with life before all of this, and now, the letter of the law has made
it so much more difficult.
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Allegheny County



Crisis Response and Pre-
Arrest Diversion and Services

I have nightmares about being arrested all the time. They’re very realistic. I have
to do a double take and make sure I’m still here. – F.B.

Because I/DD, ASD, and CI often co-occur with psychiatric disabilities, crisis
response is an essential diversionary strategy for this population. However, most
crisis response services, whether or not they are associated with police, tend to be
structured around psychiatric disabilities with little to no attention paid to the
specific needs of individuals with I/DD, ASD, and CI.    Many advocates in Allegheny
County and surrounding areas described to us the insufficiency of crisis response
for this population, as most responders are not familiar with these disabilities. 

Currently, a portion of Pittsburgh police officers are offered Crisis Intervention
Training, but 911 dispatchers have no way to match CIT-trained officers to
behavioral health calls, although an officer on scene can request a CIT-trained
officer or a mobile crisis unit.     We found no evidence that this training includes
information on I/DD, ASD, or CI, and “there are limited assessments of this training
on officer attitudes or behaviors. In addition, there is little systematic assessment of
the Allegheny County CIT program in terms of the number of people with BH
problems who have been diverted from arrest or the proportion of individuals
under court supervision who have been in contact with these services.” 
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In July 2021, The City of Pittsburgh’s Office of Community Health and Safety (OCHS) and
Bureau of Police were awarded a grant from the Bureau of Justice Administration to
expand its CIT research and training “to further develop an effective model for police to
identify what co-responders can best help in emergency situations” and “expand
relationships [of the police] with support services and community based resources.”    
The model includes training and resources both for behavioral health issues and
“developmental disabilities.” This grant makes Pittsburgh one of 3 pilot cities for the
Academic Training to Inform Police Responses (ATIPR). 

According to the overview of the ATIPR, the training will be created by & for police (based
on the Memphis Model).     This means that police will have the vast majority of the
control over implementation and data outputs, as well as which community resources are
used to implement this program, and how. This sets up a pathway for community services
to become more integrated into the carceral system, as we have seen with many
psychiatric care resources (like reSolve and Western Psych) or used as tools of
surveillance.

In Allegheny County, there are several crisis response and case management teams,
involved to different degrees with policing agencies, either in operation or in preparation
to launch in the near future, including reSolve Crisis Services with UPMC, four
Community Treatment Teams through UPMC’s Western Psychiatric Institute and Clinic,
Mercy Behavioral Health, and Residential Care,    and START services from ODS.    Of
these, the START model is the only one we know of with response for I/DD, ASD, and CI
built into its model. As part of a national initiative, Allegheny County also launched its 988
crisis hotline in summer of 2022. This hotline is handled by Western Psych and reSolve,
and there are concerns about staffing as well as surveillance/law enforcement
involvement.    All of these teams need more transparency and monitoring in order for the
community to determine whether or not they are more beneficial than harmful. Another
issue is that, for those who have already experienced violence and abuse at the hands of
emergency responders, even a nonviolent encounter carries trauma, like for F.B.: 

67. “Pittsburgh Police and Office of Community Health and Safety Selected to Develop Crisis Response and Intervention Team Co-Response Model,” City of Pittsburgh, July
2021, https://pittsburghpa.gov/press-releases/press-releases/5094.
68. “Academic Training to Inform Police Responses: A National Initiative to Enhance Police Engagement with People with Behavioral Health Conditions and Developmental
Disabilities.” IACP, https://www.theiacp.org/projects/academic-training-to-inform-police-responses. 
69. “Community Treatment Teams in Allegheny County: Service Use and Outcomes.” Allegheny HealthChoices, Inc., October 2005,
https://www.ahci.org/Reporting/QualityFocusReports/CTTReportFinal10-12.pdf. 
70.  Personal Communication, ODS, employee. https://centerforstartservices.org/sites/www.centerforstartservices.org/files/AnnualReports/ncss_annualreport_2021.pdf
71. Personal communication, Disability Justice Organizers.
72. Personal communication, April 2022.

I started getting nightly seizures, not being able to talk when it happened, and
having a roommate call the paramedics in Penn Hills, and the paramedics show up
and they’re wearing Kevlar and they’re in blue, so when they were approaching, I
was having a seizure, I don’t know what they told the paramedics, I don’t know how
they’ve interpreted the “friend’s having a seizure” or if they asked “does your friend
have mental health problems?” and if they’ve sent cops just in case. I was terrified. I
shouldn’t get more nervous when the paramedics are approaching my house.
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A promising pre-arrest diversion program recently launched in Allegheny County is LEAD
(Law Enforcement Assisted Diversion) through University of Pittsburgh’s CONNECT
(Congress of Neighboring Communities) Program.      LEAD is a consent-based harm
reduction model for people who are repeatedly arrested or otherwise targeted by the
criminal legal system due to issues like behavioral health needs, psychiatric disabilities, or
substance use. Currently, policing agencies refer individuals to LEAD, but eventually the
program will expand to accept referrals from the community as well. Policing agencies
can refer someone they interact with frequently, or refer someone rather than arresting or
charging them. In the latter case, the only requirement is for the individual to participate
in an intake appointment with a LEAD case manager in order to have their charges
dropped; any further services are completely voluntary. A LEAD case manager might help
someone navigate healthcare, mental healthcare, substance use treatment, housing
services, and other resources, as well as help the person to build and strengthen their
own networks of support. Further, case managers meet every two weeks with an
“Operations Workgroup,” which includes representatives from the courts and policing
agencies, in order to ensure that the person is protected from the harms of the criminal
legal system and deal with further issues that may arise. 

LEAD’s first pilot program began in the Etna-Millvale-Shaler area in late 2022 and has
received 40 referrals and is currently working with ten active participants, as well as a
Community Leadership Team of five community members who provide ongoing input
and feedback from the community as well as help to ensure program accountability.
Participants include individuals with mental health needs and substance use disorders,
and many have a long history of hospitalizations/institutionalizations. While LEAD does
not currently have training or evaluations in place for I/DD, ASD, or CI, case managers
have noted participants with reading difficulties or who seem to struggle with executive
functioning.

This program, though still in its early stages, is promising in its consent-based approach
to harm reduction and diversion, its investment in community leadership, and its
attention to capacity (caseloads are capped at 25). There is movement toward beginning
programming in the city of Pittsburgh and elsewhere in Allegheny County, and ensuring
that advocates for individuals with I/DD, ASD, and CI are included in further consultation
and expansion will be vital.

73. https://www.connect.pitt.edu/LEAD. 
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Screening

As demonstrated above, the gathering of data regarding I/DD, ASD, and CI in the
Criminal Punishment System is almost nonexistent, presenting a challenge to
advocates. One of the most common requests we heard in our conversations with
advocacy organizations and DHS employees was for more effective and consistent
disability screenings at jail and prison intakes. There are many ways in which
screening might be useful to advocates and individuals who are arrested. First and
foremost, there is the idea that screening would provide advocates with concrete
data about the prevalence of I/DD, ASD, and CI within the criminal punishment
system. One might also assume that, once someone is identified as having a
disability, they would be able to receive the accommodations they may need,
including a court advocate or diversion programs. However, this seemingly
common sense recommendation has complex implications and may indeed be
impractical, unhelpful, and even harmful, to individuals with disabilities.

Any kind of screening or gathering of data results in increased government
surveillance of vulnerable individuals. Surveillance done in the name of safety and
improved services usually ends in further punishment and carceral interactions, as
we can see with Child Protective Services or the Psychiatric Industrial Complex. We
can also see that current screening methods do not necessarily result in improved
outcomes for individuals. Mental health screenings result in involuntary
commitments, increased solitary confinement, chemical restraints (involuntary
injection of antipsychotic or sedative medications like Haloperidol, Ativan, etc.),
increased uses of force, and other forms of brutality and discrimination. At best, an
individual may end up in a diversionary program like Allegheny County’s Mental
Health Court, which does not necessarily lead to decarceration, only a movement
from incarceration in jails and prisons to “treatment” institutions, chemical
incarceration (mandated medication), and long-term probation, much of which can
be understood as “carceral sanism…forms of carcerality that contribute to the
oppression of the mad or ‘mentally ill’ populations under the guise of treatment.”
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That said, the argument can be made that even options like “specialty” diversion courts
make a difference on an individual level, and that the opportunity to return to the
community as opposed to incarceration in jail or prison can make a life or death
difference for some, and that screening may help facilitate that return.

The barriers to “proper” screening for I/DD, ASD, and CI are many. As discussed, there is
no uniform legal definition for these disabilities. Second, there is no one test that
adequately identifies I/DD, ASD, or CI. A formal I/DD diagnosis requires an IQ test, an
adaptive functioning test, and a review of records to show deficits developed before age
22. As discussed, IQ tests are incredibly biased, and trauma and stress lower scores, so
the likelihood of getting an accurate IQ test in a carceral setting is very low. No adaptive
functioning tests have been developed to be used in a carceral environment.
Furthermore, these tests were designed to be performed by a licensed psychologist.
There are some short screening instruments available that might be able to be
administered by prison staff, but there is contention about their reliability and
vulnerability to interviewer bias. Beyond that, we know that the screening already
required at intake is not currently being properly performed, information is not being
consistently transmitted between staff, and environmental factors like crowding and
noise would make it even more difficult for a person with I/DD, ASD, or CI to fully engage
in any kind of screening.      A report on ACJ from NCCHC states that “staff interviewed
reported that due to the busy intake process they encounter times when they do not
have enough time for gathering sufficient information on inmate health. and “lack of
privacy and interview space conducive to effective health screening is a concern
throughout the facility, especially at intake.”      One stark example of improper screening
was documented as follows:

We observed the booking observation questions being asked by officers sitting at
their station with a computer. The inmate is in front of the officer on the other side of
the podium. The questions were asked quickly, loudly, and robotically, with the
officer looking at the computer screen rather than observing the inmate for affect or
critical red flag behaviors. The series of questions takes about half a minute.

We observed a female being queried. She was crying and had remarked earlier that
she was in withdrawal from fentanyl. She appeared to be ill and was shaking. The
officer asked the questions without attention to her behavior. We stood
approximately 10 feet from the officer and heard the questions and the answers
clearly. Due to the speedy nature of the process, it seemed like the purpose of the
questions was being overlooked.
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1. ACJ Sally Port Screening    – This is the first screening to occur when someone is
brought to ACJ by law enforcement. According to ACJ, this screening includes:

Self-Report Screenings at several “Intake Stations” to identify urgent health needs,
language issues, gender identity, sexual orientation, incarceration history, chronic
conditions, current medications/treatments, hospitalizations, mental health history,
substance use, and insurance coverage. 
A medical examination conducted by a medical assistant or nurse to determine
whether an individual needs to be treated at a medical facility before being
incarcerated in ACJ. Signs of florid psychosis (e.g., active hallucinations), intoxication,
and suicidal thoughts are assessed.  
No questions or assessments about I/DD, ASD, brain injuries, or cognitive
impairments are included.

79. Mulvey & Schubert (n41) 35.
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82. See appendix.
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84. See appendix.
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The current screening process at Allegheny County Jail is documented as
including the following steps:

2. JRS Diversion Specialists – A diversion specialist from Justice-Related Services (JRS)
is purported to be present in the intake area Monday through Friday during daylight
hours.      This individual checks three databases (eVOLVE, OnBase and CIPS) to see if
the individual is currently or has been a client of JRS. If the person is an active client of
JRS, the service is notified. Note that this search is particularly looking for involvement
in mental health systems/mental health diversion, not I/DD or other disabilities. 

3. Booking Questionnaire       – If the outcome of a preliminary arraignment results in
further incarceration at ACJ, a correctional officer administers a booking observation
questionnaire. The questionnaire consists of 28 “yes/no” questions, some of which ask
about suicidal thoughts, history of self-harm, substance use and hospitalization for
“emotional problems.” We requested a copy of this questionnaire from the jail and
received a redacted version.

4. RN Assessment and Screening    – After booking, a more in-depth physical
assessment is to be completed by a registered nurse and a “qualified mental health
professional” conducts a screening to identify serious mental health needs, deficits in
intellectual functioning and/or need for immediate further assessment. The screening
covers a wide range of topics and is used to determine whether an individual should be
assessed in greater depth and/or housed in a specialized unit. The assessment does
not employ a scoring system and is a subjective indicator of need for further
assessment. There is also no sound method for carrying this data through the system so
that the information follows the individual to ensure consistent treatment.     This
screening includes three questions about I/DD or brain injuries:
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Does the individual have a history of special education classes in school?

Does the individual have any form of serious developmental or learning disability, or

does the interviewer believe the inmate has such a disability?

Does the individual have a history of a serious head injury or seizure?

86. Personal Communication, Luciana Randall, Autism Connection of PA.
87. See Appendix
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These questions are inadequate and flawed. They rely on self-report and an observer’s
subjective assessment of an ill-defined “serious developmental or learning disability.”
Many people are reluctant to disclose disabilities because they know it can make them
targets for both correctional officers and other incarcerated individuals, and it might lead
to segregated housing, isolation, or coercion into medical or psychiatric treatment. It is
unclear what “serious” means in this context and there is no way for a medical
professional to make an accurate judgment about someone’s intellectual/cognitive
functioning simply by observing them. A common saying in ASD advocacy is, “If you’ve
met one person with autism, you’ve met one person with autism.” The same can be said
for I/DD and CI. There is a wide range of how these disabilities manifest in each person
and how effectively or deliberately someone masks their disability. This method assumes
that you can tell by looking whether someone has a developmental disability, a common
assumption that is completely untrue. This entire assessment is open to bias, stereotypes,
and places all the power in the hands of a medical professional who meets briefly with
someone entering the criminal punishment system.

There are plans to implement a short screening for ASD at ACJ in the near future.     This
screening is known as the Ritvo Autism and Asperger Diagnostic Scale (RAADS14) and
includes 14 questions related to ASD.     This screening is not meant to be diagnostic.
Advocates hope that it will flag a person as in need of further evaluation if/when they are
sentenced to further incarceration at an SCI. 

Screening is not helpful if there are not supports in place for those with I/DD. There would
need to be advocates readily available, as having the assistance of an advocate during
police interrogation is one of the most essential supports for those with I/DD, ASD, and CI.
There is also little to no evidence that current “accessibility” measures within ACJ would
help someone identified as having I/DD, ASD, or CI. In fact, a data brief from DHS found
that ACJ’s Behavioral Health Programming “exclud[es] particularly vulnerable individuals
(e.g., those with intellectual disability, or who are non-ambulatory or non-English-
speaking individuals).”     There are also no diversion programs in Allegheny County
specifically for individuals with these disabilities, and even when advocates or DHS staff
work to divert individuals to community care, staffing shortages in community care
programs and lack of housing options often keep them stuck waiting in jail.
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Competency
Waitlists

The label of “incompetent” means that someone does not meet the legal
requirements for ability to assist in their own defense. A person cannot be tried
while declared incompetent. Competency constitutes that someone 1)
Understands the charges against them and their seriousness in terms of
punishment, and 2) Understands the purpose and nature of a trial and the role of its
principal actors and is able to assist the attorney in their own defense.    Someone
can either be declared “incompetent and restorable” or “incompetent, not
restorable” meaning that the person’s ability to assist in their own defense is
unlikely to change. It’s important to note that not every person with I/DD, ASD, CI,
or psychiatric disabilities are declared incompetent to stand trial, and that having a
disability of course does not equate to an inability to understand court
proceedings. The vast majority of individuals with disabilities are either not
assessed for competency or are declared competent. Around twelve to 36 percent
of individuals with an intellectual disability who undergo evaluations are
determined to be incompetent.    Of that group, about ⅓ to ½ of individuals are
“restored” to competency.    However, the Allegheny Office of Developmental
Supports estimates that nine out of ten of the clients they serve who are booked
into Allegheny County Jail end up being declared “incompetent, non-restorable”
by the courts.      We know, however, that this population is a small percentage of
the total number of individuals with I/DD incarcerated. As discussed, many
individuals have co-occurring psychiatric disabilities, and may not even have a
diagnosis of I/DD. Therefore, it’s reasonable to assume that some of the people
who are being singled out for competency evaluation have both psychiatric and
intellectual/developmental disabilities, autism, or cognitive disabilities, some of
which are not diagnosed. 
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The labels of “incompetent” or “competent” both have positive and negative
implications for individuals with I/DD, ASD, or CI. Someone declared “incompetent
and non-restorable” cannot be prosecuted. However, this label may lead to
involuntary institutionalization or prolonged incarceration due to lack of community
housing and supports. Like criminal records, incompetency labels can follow
people into their lives, affecting their ability to enter into contracts or give informed
consent. Further, someone found to be legally “competent” may still require
supports or accommodations that are not provided to them. And, as we will discuss,
the finding of “competent and restorable” can lead to prolonged incarceration,
involuntary institutionalization, and forced medication. Further, competency
restoration is a “treatment” designed to move someone through the criminal
punishment system, not provide them with the treatment, care, and support they
want or need. Competency restoration is for the benefit of the court, not the
individual.

The competency evaluation process itself is not designed for individuals with I/DD,
ASD, or CI. A report from the National Center on Criminal Justice & Disability
(NCCJD) states: 

Competency is a critical issue in nearly every stage of a criminal case,
from the investigation to initial charges, through adjudication and
sentencing, through incarceration and reentry, and in some instances
where the sentence is death, at execution. At each of these stages, the
system is not designed to address competency of individuals with I/DD,
as exemplified by the lack of I/DD-specific evaluations, restoration
programs, resources, and expertise.

The Behavior Assessment Unit at Allegheny County Jail does not have a separate
competency evaluation process for individuals with I/DD. Every person is
administered a uniform evaluation. 

In Pennsylvania, individuals declared incompetent to stand trial are sent to one of
only two state-run hospitals with beds for competency restoration in Pennsylvania.
In Allegheny County, individuals are typically sent to Torrance State Hospital to be
involuntarily committed and administered “treatment” for competency restoration.
This “treatment” may include forcible administration of medications (chemical
restraint).      We have been told that those formally diagnosed with I/DD are not
admissible to TSH.
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However, many people are not even reaching Torrance State Hospital in any reasonable
amount of time. In Allegheny County, many people found incompetent and needing
restoration, and some found non-restorable but in need of supportive living, are stuck in
ACJ waiting for a bed. This has been confirmed by multiple advocacy organizations.
According to the Allegheny County Pretrial Services 2019 report, The BAU psychiatrists
completed 1,030 court-ordered competency evaluations, including 885 new evaluations
and 145 rechecks. They recommended 128 involuntary commitments to Torrance State
Hospital. The BAU social workers completed 130 social histories associated with these
mental health evaluations. The report explicitly states:

We continued to explore alternatives to jail for defendants who are
deemed incompetent, working with both the state and county
Departments of Human Services. The lack of resources available at both
the state and county levels for mental health and drug/alcohol beds has
severely hindered the ability to move these defendants from jail to a
therapeutic setting in a timely manner. 

This is in direct violation of the ruling in Jackson v Indiana, which states:

 …a person charged by a state with a criminal offense and who is
committed solely on account of his incapacity to proceed to trial cannot
be held more than the reasonable period of time necessary to determine
whether there is a substantial probability that he will attain that capacity
in the foreseeable future. If it is determined that this is not the case, then
the State must either institute the customary civil commitment
proceedings that would be required to commit indefinitely any other
citizen, or release the defendant.

In 2015 the ACLU sued Pennsylvania DHS for having the longest wait times for
defendants deemed incompetent to be transferred to treatment facilities in the country.
They’ve since sued the state multiple times. In 2016, ACLU and the PA DHS entered into a
settlement agreement to reduce the Pennsylvania competency-to-stand-trial waitlists.
Between January 2016 and April 2017, however, the number of people on the waitlists
increased from 215 to 258.      In 2019, the ACLU filed a motion for the federal district
court to mandate a seven day wait time limit for defendants deemed incompetent. 

Not only are individuals stuck waiting in jail for a bed at TSH to become available, they
are also incarcerated in TSH for unreasonable amounts of time. In 2017, the average
amount of time a defendant had been incarcerated at TSH for competency restoration
was 514 days.        An assessment by medical professionals on July 1, 2017 found that 21
percent of the individuals at NSH and TSH committed for competency restoration were
competent and ready to return to court, but were instead still incarcerated at the state
hospital. 
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Further, 51 percent were found to be “non-restorable,” meaning they were unable to
stand trial and therefore, according to Jackson, should be released into the community
unless the court went through the legal process of commitment. However, there are few
to no community living options for individuals deemed incompetent and non-restorable;
therefore, they are kept incarcerated in state institutions.      We believe this is in direct
violation of the ADA and the Supreme Court ruling in Olmstead v LC, which requires
public entities to provide services to people with disabilities in the least restrictive setting
possible. See more below in our recommendations for increasing access-centered
housing in Allegheny County.

The Allegheny County Jail issued a Request for Proposals in 2018 for a Jail-Based
competency restoration program.       While no motion toward this program has
happened since then, it is concerning. ACJ currently does not provide adequate mental
health care for individuals imprisoned there. There is no reason to believe that a
competency restoration program would be any different. Further, the jail environment is
traumatizing and disabling, and will only prolong any “restoration” efforts, leading to
even longer incarceration periods for individuals with disabilities. 

In October 2022, Allegheny County issued an RFP for a mobile competency restoration
program that could be provided to individuals in a variety of settings.      In its press
release announcing this RFP, the county stated, “Currently, there are 25 individuals who
are awaiting transfer" to Torrance State Hospital for competency restoration. Six of them
have been waiting 60 days or more for transfer, well past the seven day wait time dictated
by the consent decree. It is essential that these wait times be addressed and that there be
an end to this unconstitutional prolonged imprisonment of people with disabilities at
Allegheny County Jail.
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DHS/ODS

The Office of Developmental Supports at DHS has been working to add additional
supports for individuals receiving services who become involved in the Criminal
Punishment System. One important recent development is the addition of the
LeCSI program (Legal Connection, Support, and Intervention) in January 2023.
This program involves individualized case management for individuals registered
with ODS who become involved in the Criminal Punishment System, including
tracking cases through the system, attending all court proceedings,
communicating with police, lawyers, judges, and service providers, and visiting or
communicating with clients while incarcerated and ensuring their access needs
are being met. 

The LeCSI Program expands the ODS’ role as “boundary spanner,” a program or
person who serves as a bridge between people with disabilities and the legal
system, translating disability, access, and care provision to system professionals,
and translating the legal system to clients. Often, advocates report that once
judges and ADAs are aware that a person has support services in place and a team
surrounding them, they are prepared to compromise or drop charges. The LeCSI
advocate provides this information to system professionals, and explains behaviors
related to disability. In its first month, the LeCSI Program has assisted in getting
four cases withdrawn or dismissed. As stated above, the group of people receiving
services through ODS represents only a small fraction of the I/DD, ASD, and CI
community, but it is a strong start to increasing support and advocacy in the court
system. It’s also a message to judges and legal professionals that their actions in
response to disability are being monitored. 
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Housing

The 1999 Olmstead v. L.C. was perhaps the most consequential case for
contemporary anti-carceral litigation for I/DD. Two women had been confined in a
psychiatric institution for years even after medical professionals said they could be
moved to a community-based setting. The state of Georgia claimed there were no
community placements available and kept them confined. The plaintiffs in the case
used Title II of the ADA, known as the integration mandate, which states that public
entities must “administer services, programs, and activities in the most integrated
setting appropriate to the needs of qualified individuals with disabilities.”
According to this argument, denying these women access to community living was
discriminatory. The Supreme Court agreed, ruling that Title II prohibits the
unjustified segregation of individuals with I/DD and that “institutional placement of
persons who can handle and benefit from community settings perpetuates
unwarranted assumptions that persons so isolated are incapable or unworthy of
participating in community life, and institutional confinement severely diminishes
individuals' everyday life activities."       Since Olmstead, public entities are required
to provide community-based services to persons with disabilities when such
services are appropriate, the affected persons do not oppose community-based
treatment, and community-based services can be reasonably accommodated.

One important aspect of the Olmstead ruling is the question of funding. The state of
Georgia claimed that the failure to place the women in community living conditions
was not due to discrimination but to lack of funding.      The Court rejected this
argument, stating that financial constraints could not be used to justify
unnecessary institutionalization, though they “might be significant if the state can
show that allocation of resources to one patient will cause harm to others.”       
Thus, the goal of Olmstead-based litigation since then has often been to force
states to expand their budgets for community-based services in order to be in
compliance with the ruling, though there is still a good deal of disagreement about
what exactly Olmstead mandates concerning funding.
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In 2009, President Obama declared a “Year of Community Living,” and the DOJ created
additional guidance for Olmstead compliance and began a series of Olmstead
investigations, specifically stating that state and local governments must “divert people
with these disabilities from the criminal justice system and serve them in their
communities.”       It also further defined integrated settings as ones which “are located in
mainstream society; offer access to community activities and opportunities at times,
frequencies and with persons of an individual's choosing; afford individuals choice in
their daily life activities; and, provide individuals with disabilities the opportunity to
interact with nondisabled persons to the fullest extent possible.”       The DOJ has brought
cases and created consent decrees or settlements in several states or locales, mandating
creation of diversion programs, crisis service alternatives to law enforcement, re-entry
services, and disruption points in the school-to-prison pipeline.     Since then, several
important cases have used Olmstead to expand beyond large institutions to include
nursing homes, sheltered workshops, and to challenge incarceration of persons with
disabilities in jails and prisons.

While these methods of deinstitutionalization/decarceration of individuals with
disabilities can and should, to differing extents, be criticized as ableist or reformist,    they
are potential tools for the dismantling of the Criminal Punishment System and for
ensuring the freedom of as many people as possible while on the path to ensuring
freedom for all. Advocates should consider using this type of litigation to push for
appropriate and accessible community housing options. Ideally, housing should be non-
restrictive and cross-disability peer-supported. Housing should not be contingent on
sobriety, medication compliance, or other medicalized requirements.
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Community Crisis Response, 
Pre-Arrest Diversion, and 
Harm Reduction Training

There’s basically a series of times people called the cops on me when I was
having a mental health episode or a meltdown…and [cops] doing “wellness
checks,” they’re always “wellness checks.” It’s scary because I do drugs, I’m
Black, calling the cops on me is the most stressful interaction I can handle. – F.B.

Beyond behavioral/psychiatric health crises, inappropriate police response to
behaviors typical of those with I/DD, ASD, or CI can escalate a non-crisis situation
into life or death situations for the very community members police purport to
serve. No matter how well-meaning or well trained a police officer may be, the mere
presence of police escalates already tense situations. Using 911 data from eight
cities, a report from the Center for American Progress and Law Enforcement Action
Partnership states that “between 33 and 68 percent of police calls for service could
be handled without sending an armed officer to the scene;      between 21 and 38
percent could be addressed by Community Responders; and an additional 13 to 33
percent could be dealt with administratively without sending an armed officer to
the scene.” Gathering information and monitoring current crisis response services,
as well as promoting non-police-involved civilian response teams both for
behavioral health situations and non-urgent 911 calls, is an essential step in
protecting community members with disabilities from the criminal punishment
system.

Non-police Community Responder models have been shown to be incredibly
effective. One example is Toronto’s Indigenous-led crisis response unit,
Kamaamwizme wii Naagidiwendiiying (coming together to heal/look after/take care
of each other). This unit is aimed at helping Indigenous communities with
psychiatric or substance use crises, or for non-emergency wellness checks. Teams
consist of crisis response workers and community resource specialists trained in
suicide intervention, harm reduction, CPR, first aid, and Naloxone administration.
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Services are based on consent and collaboration.      Another well-known example is
CAHOOTS (Crisis Assistance Helping Out On The Streets) which has provided 24-hour
crisis response in Oregon’s Eugene-Springfield metro area since 1989. Teams consist of a
medic and a civilian crisis worker, and they can be contacted through police non-
emergency lines. Again, services are voluntary and confidential.      Best practices indicate
that community response teams should “include peer responders who have lived
experience with the concerns they are responding to” in order to be trusted and effective.
We believe this remains true not only for mental health and substance use crises, but for
individuals with I/DD, ASD, and CI. Peer responders, or “credible messengers… individuals
with strong ties to the community, oftentimes with a personal history of overcoming
violence or justice system involvement, who are able to connect to community residents
based on their shared background and experiences” can also be incredibly effective
when responding to non-emergency conflict and quality-of-life calls.     These teams can
prevent violence between community members, as well as the violence of police
response to non-urgent situations. One example is Man Up! Inc. in Brooklyn’s East New
York Neighborhood, who respond not only to interpersonal conflict but to problems like
shoplifting (another common charge for individuals with I/DD) with nonviolent, non-
carceral solutions. 

As discussed, the LEAD program is showing promise. Efforts should be made to ensure
that its program incorporates more extensive knowledge of and accessibility to people
with I/DD, ASD, and CI. Case managers should be trained and knowledgeable about
these disabilities and about resources for diagnosis and assistance. Another important
aspect of the LEAD program is the community training component. Many police
encounters with disabled people begin because community members call the police
when they perceive someone to be either in crisis or threatening in some way. LEAD staff
have noted observations from data collection and police ride-alongs indicating that
community members are often making calls regarding what they believe to be
psychiatric crises, but which are actually behaviors related to I/DD, ASD, or CI. 

As we transition from centralized, militarized crisis response to community crisis response
and mutual aid, it is vital that all community members have an understanding of disability
and access needs. Like LEAD, it will be important for multiple organizations to continue
developing community trainings on ableism and bias, crisis response, conflict de-
escalation, mental illness, I/DD, and access-centered care. These trainings should be
developed and led by people with disabilities.
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Know Your Rights Trainings For
Disability Community

Every time one of these things happened, I didn’t know my rights, I didn’t know
what was happening, I was just scared every single time and I just feel like I
didn’t have the literacy not only about how to navigate my own mental health
but also how to navigate an interaction with the police while [also] being visibly
Black and sometimes visibly trans… – F.B.

In addition to community trainings on disability and crisis response, advocates
emphasized the need for “Know Your Systems/Know Your Rights” trainings for
community members with disabilities. These could be developed and presented as
written materials, webinars, and/or in-person sessions. There are examples of this
kind of programming both nationally and in local settings.     Training teams should
include legal professionals, people with lived experience, and/or disability justice
advocates.
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Mandatory Presence of Counsel or
Other Professional Advocate During
Interrogation

My disability made it more difficult to understand the process that I was going
through. I chose to remain silent during my interactions with police, but that left
me with unanswered questions…Advocates, either peer-based or professionally
assigned would make a big difference in understanding…  – E.S.

Studies show that individuals with I/DD should have an advocate with them as
soon as they are arrested, and should not be interrogated without a lawyer or
advocate present.     Individuals at Allegheny County’s Office of Developmental
Supports and other advocates have reiterated the need for representation during
any police interrogations.     Common interrogation tactics like isolation,
confrontation, presenting false evidence, “minimization” or normalization of the
crime, or requiring that someone listen or concentrate for an extended period of
time without a break all have disproportionate impact on people with I/DD, ASD,
and CI.      Additionally, the same behaviors police and court officials misinterpret in
the street and court settings are misinterpreted during interrogations. Stimming or
rocking might be judged as guilt, or flat affect as lack of remorse. And, as
discussed, the desire to either hide one’s disability or please or ingratiate oneself to
authority figures, or simple difficulty separating memory from what one is told, can
lead someone with an intellectual disability to confess to a crime they did not
commit. The presence of a lawyer, mental health professional, or another
professional advocate, can help mitigate these harms.

As we’ve discussed, screening for disabilities is a complicated process. Currently,
there is not a reliable model for screening before police interrogations. The
principle of collective access, then, would suggest that, instead of having to
determine whether someone has a disability in order to make this accommodation,
courts should provide advocates or lawyers during interrogation for every single
person. In short, interrogations should never be performed without representation. 
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Beginning in 1995, Chicago’s First Defense Legal Aid operated a 24-hour hotline to
provide free counsel and representation at police stations to anyone in custody.
However, Chicago Police Departments routinely denied individuals they arrested access
to phone calls or counsel, referred to as incommunicado detention. In 2020, this issue
was magnified during the Movement for Black Lives, and the FDLA, the Office of the
Public Defender, and several community groups and individual plaintiffs filed a lawsuit
against the Chicago Police Department: #Letusbreathe Collective, et al. v. City of Chicago.
That lawsuit resulted in a historic consent decree from the Chief Judge of Cook County
Circuit Court that a Public Defender be appointed immediately upon request by an
arrested individual.      The decree also dictated that phones be installed in all
interrogation rooms, information about obtaining free representation be posted in
detention areas, and all individuals be allowed to call family and counsel within three
hours of arrest.      Counsel is now available to individuals after arrest 24 hours a day by
the Public Defender’s Police Station Representation Division, and has been implemented
successfully despite a lack of buy-in from the police department itself (and, in fact, active
resistance). 

One day in jail can have significant impacts on mental and physical health, employment,
housing, the well-being of a person’s family and children and, in some cases, constitutes
the difference between life and death.     All of these impacts are felt even more acutely for
a person with disabilities, as they are already fighting to survive within ableist systems of
employment, health care, etc. We believe that counsel immediately after arrest is an issue
of collective access and should be universally guaranteed. Allegheny County should look
to implement its own Public Defender’s Police Station Representation Division. The
Chicago Public Defender’s Office was able to survey 1468 people in bail hearings, and
found that 23 percent were never offered access to a phone at the police station. Local
advocates might look to work similarly with the Allegheny County Public Defender to
determine whether representation is being offered in a meaningful and accessible
manner to people upon arrest.      Especially when discussing I/DD, ASD, or CI, it is not
enough for police to say representation was available had it been asked for; individuals
must be made aware of the opportunity for counsel and given instruction as to how to
obtain that counsel. 
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Counsel at
First Appearance

Going through the court system was absolutely terrifying…it felt like a life or
death situation. – E.S.

The first court appearance required of people accused of crimes in Allegheny
County is a preliminary arraignment, where defendants are informed of criminal
charges against them and a magistrate makes an initial decision regarding bail.
Defendants are currently not afforded a lawyer at these hearings.     Without
representation, judges make decisions regarding pretrial incarceration based
solely on the criminal charge and a standardized risk assessment algorithm.     The
risk assessment tool considers age at arrest, whether the defendant is accused of a
violent offense, and a variety of ostensible risk factors including prior arrests,
convictions, and failures to appear.     Important considerations for the defendant’s
own welfare - mental health conditions, housing insecurity, employment
obligations, children and dependents, and, crucially, the risk that incarceration
itself poses to the individual - are not included.

Representation at preliminary arraignments, or Counsel at First Appearance
(CAFA), is necessary to disrupt the machine-like dehumanization of algorithmic risk
assessment and the unchallenged authority of a judge. Provision of counsel allows
for consideration of individual circumstances and mitigating factors that would
otherwise go unmentioned. Defense counsel can interview clients prior to
preliminary arraignments and ask about any disabilities, including I/DD, ASD, or CI,
that should affect decisions regarding incarceration. 
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Jurisdictions that have implemented CAFA have seen significant decreases in
pretrial incarceration     and bail amounts set.      Allegheny County’s own pilot study
found that representation at first appearance decreased cash bail, increased pretrial
releases, decreased jail bookings, and decreased racial disparities in bookings and
bail, all without a change in re-arrest or failures to appear.

CAFA also works to combat the terror and disorientation of criminal processing
alluded to by E.S. in the quote above. Having counsel to explain criminal procedure
and serve as an advocate can help to alleviate the anxiety of facing a hostile
courtroom.

The central barrier to providing CAFA is the work required of resource-strapped
public defender’s offices. As Pennsylvania is currently the only state that does not
provide state-level funding to public defense,    legislation providing for state-wide
funding would make CAFA implementation more readily feasible. 
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Vertical
Representation

Best practice models for individuals with I/DD involved with the criminal legal
system recommend continuity of services wherever possible.     It is beneficial for
any person to have as few variations as possible while navigating the incredibly
confusing and overwhelming system, and this applies especially to their lawyer.
However, the Allegheny County Public Defender’s Office provides defense
“horizontally,” which means that someone going through the system encounters a
different attorney for each step.      This is disorienting for anyone dealing with the
punishment system, and is only amplified for those with I/DD, ASD, and CI. For
someone with high social anxiety, as is often the case with ASD for example, this
constant re-introduction to strangers might be especially stressful.

The American Bar Association explains that horizontal representation raises the risk
of substandard defense, decreases trust between a defendant and counsel,
prevents relationship building, and increases a person’s feeling that they are
merely being “processed” by the system.     For a person with a disability, this can
add the increased burden of repeatedly explaining that disability and any
individual access needs. 

The National Legal Aid and Defender Association and the American Bar Association
both recommend “vertical representation,” where one lawyer represents a person
throughout their case.     Again, this would require an influx of resources to public
defenders, most likely following a legislative shift to state-wide public defense
funding, as horizontal representation is less costly and requires fewer employees.
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Public Defender
Training

My own lawyer was not concerned that I had a disability. – E.S.

The Supreme Court has repeatedly ruled that indigent defense must include
competent, independently supervised representation with adequate time, training,
and resources.     Without these elements the system is “presumptively providing
ineffective assistance of counsel, resulting in…the ‘constructive’ denial of counsel.”
In addition to early and consistent representation, then, people with disabilities
should be represented by lawyers who understand disability and access. Without
this understanding, they are lacking in the resources and skills necessary to
competently and effectively communicate with and defend their clients. As J.B.
explained:

My lawyer was unfamiliar with ASD but was willing to learn and hire experts
to learn about Autism, which was a huge advantage over a public defender
or another lawyer. We hired an Autism expert later to testify at my
sentencing…overall, the financial cost of my representation was $32,000…
for the many families who cannot afford these extremely expensive legal
costs, the legal system becomes tremendously unfair to the Autistic
defendant. 

Public defenders, therefore, should be offered regular, specialized training on
working with individuals with I/DD, ASD, and CI. There is precedent for providing
training to public defenders/indigent defense counsel to both assess clients for
disabilities and more effectively represent individuals with I/DD, ASD, and CI, such
as the guide for attorneys created by The Arc of New Jersey and the New Jersey
Bar Foundation. 
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Community Based
Competency Restoration

Allegheny County’s struggle to maintain constitutional competency wait times
reveals two key issues for individuals with disabilities: 1. Lack of community living
options, and 2. Lack of state capacity for inpatient competency restoration. As
stated by Henry Steadman and Lisa Callahan, more beds at TSH is clearly not the
answer:

There are too many people in TSH and NSH who should not be there…
There are too many people on the Waitlist who should not be. The IST
system in Pennsylvania is broken…Just building more beds is little more
than a band aid for a body that is mortally wounded. 

One approach to this issue is community-based competency restoration. For
individuals who are not labeled as posing a risk to the community, there is no
reason they cannot receive competency restoration services on an outpatient
basis. Currently, at least 35 states have allowed outpatient competency restoration
services to be considered as alternatives to inpatient restoration programs, and at
least 16 of those have developed formal competency restoration programs that are
based outside of an institutional or other hospital setting.      Pennsylvania has no
law prohibiting outpatient competency restoration, and some PA counties have
implemented these programs.      We should note that competency restoration
programs sometimes still entail mandatory social/health services, professionalized
mental health treatment, and medications, but we believe that moving these
processes out of state hospitals and into the community is an important harm
reduction measure.

Allegheny County’s plan for a mobile competency restoration program is a
promising pathway to offering community-based competency restoration, but it
also states that services may be provided in the jail, leaving the door open for jail-
based restoration services and lengthy confinements. ALC should monitor the
situation as it develops, and maintain contact with DHS and ACLU. 
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As part of any community-based restoration effort, the county also needs to provide
adequate supportive housing for individuals undergoing competency restoration,
and connect them with further community supports that are intended to provide a
maximum benefit to them as individuals rather than push them through the legal
system regardless of personal well-being. We believe any community-based
competency restoration program must have the following elements:

1. The provision of a forensic support specialist, peer navigator, or advocate as
soon as someone is referred for competency evaluation. This person helps the
individual understand the process and can advocate for diversion, additional
support, or outpatient restoration. Further, even if the individual is declared
competent, their advocate can push the courts to provide the supports and
accommodations they may need to adequately assist in their own defense.
Washington State’s Forensic Navigator Program is a strong model for this kind of
service.      While these navigators and specialists have traditionally been focused
on mental illness/psychiatric disabilities, it would be equally beneficial to
individuals with I/DD, ASD, and CI. We should note that these programs are not
without flaws and controversy, as they are still professionalized services and remain
part of the system we ultimately seek to dismantle. They should be seen as a
transitional model between carceral and community response.

2. Non-restricted supportive housing/independent living/peer-managed housing. 
   
3. Outpatient competency restoration services that are provided in conjunction with
traditional case management services to find care and support for individuals, and
explore diversion options while undergoing restoration programming.

Funds for this program should be diverted from the criminal punishment system. This can
be achieved through litigation and/or advocacy for legislation that diverts funds in order
for a locality to comply with the ADA and the Olmstead ruling.

There should also be a push for public access to the competency waitlist numbers and
timelines on an ongoing basis, including tracking people once they are incarcerated at
TSH (how long they stay, if they are declared competent or not restorable, and if they are
released to the community or courts in a timely manner). 
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Pre-Plea
Diversion

There are no current diversion processes or specialty courts in Allegheny County
designated for I/DD, ASD, or CI. Diversion is a complicated subject when addressed
from the starting point of Disability Justice and abolition. For instance, the
Abolition and Disability Justice Coalition outlines the following reforms to avoid,
among others:

1. Reforms that replace policing and criminalization with mandatory social or
health services, including those that replace imprisonment with other forms of
incarceration, such as in a group home, nursing home, drug treatment facility, or
hospital, including seemingly benign ones like check-ups that are used to surveil
and gate-keep people from getting other services (like education and housing). 

2. Reforms like Assisted Outpatient Treatment that require compliance with
medication, or any kind of forced drugging to avoid incarceration/hospitalization or
in order to get other services (like housing or Social Security benefits). This is also
sometimes referred to as chemical incarceration.

3. Reforms that expand funding for mandatory services like psych hospitals or
psychiatrization more broadly, or mandatory check-ups (by medical professionals,
Child Protective Services, etc.). 

4. Reforms that require registries, monitoring, or surveillance. 

5. Reforms that base eligibility for housing or other services on sobriety, medication
compliance, not engaging in self-harm, or other restrictive criteria. 

6. Reforms that further isolate and segregate people…Separating and isolating
people as a way of “treating” them or addressing crises is a common approach that
endangers vulnerable people and worsens the harms they face.
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The county should explore diversion courts that, like the LEAD program, involve services
that are largely based on consent. Diversion should also be pre-plea, meaning that a
person does not have to plead guilty in order to participate, and their charges may be
dropped if the diversion program is completed. Usually, participants are released on
bond to the diversion court for a specified amount of time and monitored by the court
and pretrial services.        It is likely, however, that even a pre-plea diversion court would
contain some elements listed above, especially for more serious charges. Again, this
court should be considered a harm reduction step on the road to decarceration and,
ultimately, abolition. In that vein, the court itself should focus on harm reduction,     
trauma-informed care, and relationship-based care.       The formation of a specialty court
for I/DD, ASD, and CI should of course involve a team of advisors with lived experience.
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Screening in Specialty Courts

As discussed in earlier sections, screening at the point of entry into the criminal
legal system is logistically problematic; however, it seems appropriate to introduce
voluntary screenings and diagnostic processes in Allegheny County’s “specialty
courts.” While individuals who enter the Mental Health Court already have
mental/behavioral health diagnoses, these diagnoses may or may not be correct, or
may not encompass all of what someone is experiencing. As discussed above,
disabilities often co-occur, and it’s likely that some individuals in Mental Health
Court, Drug Court, Veterans Court, and Sex Offenders Court have more than one
disability, some of which may be unaddressed or ignored. F.B. explained:

My Autism diagnosis was early. A lot of the problems I had were delegated
to being symptomatic of that and I was also being given a lot of the wrong
medication. I thought I had depression and really I had bipolar and it just
made my manic episodes really, really long and contributed to that…I got
at least two of [my] diagnoses later in life and some of these interactions
with police ended up happening before I got those diagnoses. It wasn’t
like I wasn’t being adamant about trying to fix things with my health. The
symptoms, the life-altering things that were happening were happening, I
just couldn’t get access to mental health services that I needed because I
was on Medicaid or I didn’t have health insurance. 

Specialty Courts, perhaps beginning with Mental Health Court, should contract
with providers to offer participants complete neuropsychiatric and medical
evaluations to screen for I/DD, ASD, TBI, other cognitive impairments, and any
psychiatric disorders or mental health needs. These should be optional and the
results confidential. Providers should walk participants through what evaluation
results mean, how certain impairments may be affecting their lives, and choices
they have moving forward, including whether or not to share new diagnoses with
courts and probation.
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Another option for participants, outside of medical/psychiatric diagnostic diagnoses and

labeling, would be to establish more thorough evaluation in these specialty courts of

individuals’ functional challenges. The Supports Intensity Scale was developed by the

American Association on Intellectual and Developmental Disabilities in 2004 and is the

standard scale used by the PA DHS.       The SIS focuses on strengths-based, person-

centered planning, and evaluates the types and intensity of supports needed in work,

home, or social settings. It is a “collaborative and participative process [that] provides

information on current and needed supports including… Identification of the activities

that are important to the individual [and] amount of supports needed to enable

participation in daily activities and community involvement.”      The SIS is specific to I/DD,

so would not be appropriate to apply to all mental health or substance use disorder

needs assessments, but is an example of the type of functional assessments that could be

used in lieu of diagnostics both as a way to provide evidence-based care and

collect/distribute data about disability in the criminal punishment system.
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Obtain RN Screening Data

We attempted, through a Right to Know request, to obtain anonymized data
regarding the number of “yes” answers to the three questions about I/DD and TBI
in ACJ’s RN screening, but the request was denied, citing a need for confidentiality.
These numbers may get closer to capturing the numbers of individuals with I/DD or
TBI that are booked at ACJ, and if anonymized would not be a violation of
confidentiality. ALC and other advocates might consider appealing the request or
working with DHS, the JOB, or a Protection and Advocacy organization like
Disability Rights Pennsylvania to obtain this data, as it is currently the best
available data regarding prevalence of these disabilities at ACJ.
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Survey and Investigation of all
Carceral Institutions in
Allegheny County

I had broken up with my girlfriend and I told her to just leave me the fuck alone, I
was feeling really bad, and then she called the cops on me…and they put me in a
mental health hospital where I was sexually assaulted. They didn’t give me an
option when I came there, they were like, you can go for a short time, or if I have
to make you go, it’s going to be for a long time. And that felt like an impossible
decision to make. 

I felt pretty upset, because it felt like somebody seeing me in this very
vulnerable state, not even being suicidal per se, just self-harming, and that’s
why I’m being forced to go to the hospital, when I feel like other people just get
away with self-harming and just going about their natural days and I feel like I
wasn’t allowed to be vulnerable or allowed to have mental health problems. –
F.B.

The Independent Living movement, the establishment of Medicare and Medicaid,
and a series of documentaries and exposés of horrific conditions in state
institutions, accelerated the release of confined individuals out of large institutions
and into the community, often into community-based outpatient facilities.
However, Medicaid still incentivised, and continues to incentivise, other forms of
institutionalization. Liat Ben-Moshe notes that while “the number of people with
I/DD labels living in institutions decreased by 80 percent from 1977 to 2015…the
number of people living in small residencies (six or fewer people) increased by
greater than 1900 percent over this same time period.”       Disability waivers and
benefits are paid directly to nursing homes, group homes, etc. rather than
individuals, so people are often not able to choose living situations outside of
government-ordained institutions.      The quality and carceral logics of these
institutions vary, from secured facilities to group homes. 54
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Many Disability Justice organizers describe some of these facilities as “mini-institutions,”
simply smaller versions of large, state-run hospitals. Marta Russell states:

the forces of incarceration of disabled people should be understood
under the growth of both the prison-industrial complex and the
institution-industrial complex, in a growing private industry of nursing
homes, boarding homes, for-profit psychiatric hospitals, and group
homes. People with disabilities are profitable to the capitalist system
when they are incarcerated within any of these spaces.

Many people are mandated by courts to be institutionalized or incarcerated at alternative
housing. Too often, individuals with I/DD, ASD, and CI are grouped into alternative
housing units and programming designed for serious mental illness while, at other times,
“community-based programs often actively seek to exclude individuals with ID.”       Even
if someone is deemed incompetent to stand trial and charges are dropped, they may still
then be committed to a hospital or nursing home. We need more public information
about the practices and conditions in these carceral spaces. 

A reasonable place to begin is with increased investigation into, and monitoring of, the
alternative housing sites for Allegheny County Jail, including Renewal, Inc., Passages to
Recovery Pittsburgh (downtown), and Passages to Recovery West Homestead. These
operate as large, independent nonprofit organizations (Renewal had an operating
budget of twenty million dollars for FY 2020-21)        who contract with the county to
provide beds and services for incarcerated community members. It's important to note
that they are seldom the focal point for anti-carceral advocacy efforts, despite the fact that
the population incarcerated there likely represents a high concentration of people with
disabilities. Further, it is less common for investigative reporting or academic research to
focus on these facilities, resulting in diminished community oversight. They do, however,
fall under the purview of the Jail Oversight Board, and are paid with taxpayer dollars, and
the public could therefore pressure the Board to increase its monitoring of these sites. A
2018 Allegheny County Controller’s Office audit (the most recent we could find), for
instance, reported that Renewal did not have documentation of a satisfactory grievance
process, failed to consistently provide prescription medication, and retained funds that
belonged to returning community members,      and a 2018 survey of alternative housing
and inpatient facilities utilized by the Mental Health Court revealed a high degree of
variability in the utilization of evidence-based treatment practices.      Issues like these and
others need to be investigated and made public, current and former residents should be
consulted, and policies and practices around I/DD, ASD, and CI should be examined. 
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Disability Representation in Oversight
and Access

Allegheny County should convene a multi-disciplinary, cross-disability policy
committee to advise on these recommendations and:

1. Perform a collaborative assessment of resources and services available in the
community and identify what types of services and enhancements should be
implemented to prevent the interaction of individuals with disabilities and policing
agencies. 

2. Inspect and make recommendations for harm reduction, accessibility, and
population reduction at ACJ and its alternative housing sites.

3. Provide recommendations for harm reduction and accessibility in court practices
and processes in Allegheny County.
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Conclusion



I earned punishment, but I don’t feel I earned imprisonment. – E.S.

It is long past time to stop criminalizing disability in the United States, to
understand that “the level of independence someone is capable of, regardless of
age, should not be a reason to grant or deny them respect, trust, and autonomy.”
The decarceration of people with disabilities begins with the nurturing of Disability
Justice and access culture in our communities. It begins with independent and
interdependent living and housing options, a movement away from congregate
care and locked facilities. It begins with community education and crisis response.
It begins with the de-stigmatization of neurodivergence so that community
members and policing agencies stop responding to natural human behaviors with
fear and violence. It begins with robust pre-arrest diversion services, and thorough,
informed counsel immediately upon arrest for every single person. Above all, it
begins with the leadership of our most impacted community members, a
recognition that even advocates and abolitionists have long overlooked the voices
of our neighbors with intellectual/developmental disabilities, autism, and cognitive
impairments, and that we are ready to stand in solidarity, listen, and follow.
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The following is a sample of ACJ’s Booking Observation Questions form
provided upon our request. Aside from the headings visible on the three
pages that follow, the contents of the entire 14-page form were redacted. 

Transparency is essential and the public has a right to the information
gathered and used to assess people who enter ACJ.
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