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personal experience as a former lifer, Ms. Scott has an interest in ensuring that other Pennsylvania
citizens who are serving mandatory life sentences have their constitutional right to be free of cruel
punishments safeguarded.

Ms. Scott agrees with Appellant that this Court’s ruling in Lee should have retroactive
effect. Ms. Scott feels compelled to submit this amicus curiae brief because there are other
incarcerated people in Pennsylvania who, like Ms. Scott, were convicted of felony murder before
1974, when Pennsylvania reclassified felony murder from first degree to second degree. Ms. Scott
believes this is a distinction without a difference for the issues presented in this appeal, and Lee
therefore should apply retroactively for individuals like her who were given unconstitutional

sentences before 1974.




INTRODUCTION

In Commonwealth v. Lee, 357 A.3d 356, 391 (Pa. 2026), the Court found that mandatory
life in prison without parole for individuals convicted of felony murder violates Article I, § 13 of
the Pennsylvania Constitution. While Lee addressed the Pennsylvania felony murder rule as it
stands today, classified as second-degree murder, the Court considered the historic underpinnings
of felony murder, including that a specific intent to commit the felony was sufficient to sustain a
felony-murder conviction, even in cases where there was no specific intent to commit homicide—
indeed, even in cases, such as Ms. Scott’s, where the defendant did not kill the victim.

Some people incarcerated for life without parole in Pennsylvania were convicted of felony
murder before Pennsylvania reclassified felony murder from first degree to second degree in 1974.
For those incarcerated people, however, the constitutional concerns remain. Whether before or
after 1974, felony murder did not require the Commonwealth to prove a specific intent to commit
homicide. As a result, incarceration for life without parole can be an unconstitutionally cruel
punishment for a felony murder, whether the conviction happened before or after the 1974
reclassification. Ms. Scott respectfully urges the Court to find that Lee has retroactive application

for all felony murder convictions.

ARGUMENT

L. The pre-1974 felony murder rule is the same as the modern rule in all
but classification.

As the Court noted in Lee, felony murder is classified as second-degree murder. 357 A.3d
at 364. Prior to 1974, felony murder was classified as first-degree murder. See Commonwealth v.
Matlock, 393 A.2d 26, 28 (Pa. 1978). In 1974, the Pennsylvania legislature changed felony
murder’s classification, but the change was of little substantive consequence. Both before and

after the 1974 reclassification, felony murder requires the Commonwealth to prove the same basic




elements beyond a reasonable doubt. First, the Commonwealth must prove the defendant
committed an underlying felony. Compare Commonwealth v. Yuknavich, 295 A.2d 290, 293 (Pa.
1972) (noting that pre-1974, a defendant may be convicted of felony murder where they committed
a lesser felony such as robbery); with Lee, 357 A.3d at 358 (noting that modern felony murder
convictions require proof that a defendant committed a felony listed in 18 Pa.C.S. § 2502(d)).
Second, the Commonwealth must prove that an individual died during the commission of the
underlying felony. For purposes of a felony murder conviction, it does not matter whether the
defendant was the killer, a participant, or a lookout—all participating defendants are guilty of
murder. Compare Yuknavich,295 A.2d at 293 (in a pre-1974 felony murder case, “where a killing
occurs in the commission of a felony, all who participate therein are equally guilty of murder”);
with Lee, 357 A.3d at 393 (noting that an individual “who did not kill” can be convicted of felony
murder).

The Commonwealth must prove only that the defendant had the requisite intent to commit
the underlying felony and does not need to prove a specific intent to kill. As this Court concluded
in Yuknavich, “felony-murder is a means of imputing malice where it may not exist expressly.
Under this rule, the malice necessary to make a killing, even an accidental one, murder, is
constructively inferred from the malice incident to the perpetration of the initial felony” (citations
and internal quotations omitted). Yuknavich,295 A.2d at 292. What was true before 1974 remains
so today: “the only relevant intent is that to commit the underlying felony.” Lee, 357 A.3d at 358.

In sum, the 1974 reclassification of felony murder effected no substantive changes to the
underlying elements or theoretical underpinnings of the crime. Perhaps this is why this Court
relied on both pre- and post-1974 felony murder precedents when considering the

unconstitutionality of the mandatory sentence. See generally Lee, 357 A.3d at 358 (citing




Commonwealth ex rel. Smith v. Myers, 261 A.2d 550, 553 (Pa. 1970)); Yuknavich, 295 A.2d at

292.

II.  If the Court applies Lee retroactively, its retroactivity should apply to
felony murder convictions from before 1974.

Ms. Scott agrees with Appellant that Lee should apply retroactively. In Monigomery v.
Louisiana, 577 U.S. 190, 200 (2016), as revised (Jan. 27, 2016), the United States Supreme Court
held that new, substantive constitutional rules affecting sentencing are retroactive. The rule
announced in Lee is substantive, for it “forbids ‘criminal punishment of certain primary conduct’
or prohibits ‘a certain category of punishment for a class of defendants because of their status or
offense.”” Montgomery, 577 U.S. at 206 (quoting Penry v. Lynaugh, 492 U.S. 302, 329 (1989)).
In Montgomery, the Supreme Court held that its prior ruling in Miller v. Alabama, 567 U.S. 460
(2012), was a new substantive rule, for it had found unconstitutional a mandatory sentence of life
in prison without the possibility of parole for juvenile offenders. /Id., at 209-10. Miller had
established a rule that juvenile defendants cannot be subjected to mandatory life without parole (a
certain category of punishment), because of their status as juveniles. Id., at 210-12. Likewise, the
Court’s decision in Lee applies retroactively because it prohibits a certain category of punishment
for individuals convicted of felony murder: mandatory life in prison without parole. 357 A.3d at
364.

There is no logical reason to hold the Lee rule retroactive only for post-1974 felony murder
convictions. A primary concern animating this Court’s decision in Lee—that a felony-murder
defendant “who did not kill, attempt to kill, or intend to kill” was nonetheless subject to mandatory
life without parole, 357 A.3d at 393—is true regardless of when the felony murder occurred. As
this Court found, mandatory life in prison without parole cannot “be reasonably justified by any

of the traditional theories for punishment.” Lee, 357 A.3d at 395. This is true whether felony




murder carries the classification of first-degree or second-degree murder. A mandatory life
sentence for felony murder is cruel and unconstitutional because the Commonwealth need not
prove intent to kill to secure a conviction; even defendants who did not kill or have an intent to
kill the victim faced mandatory life under the pre-Lee regime.

Applying Lee retroactively to pre-1974 felony murder convictions is especially justified
because mandatory life in prison without parole was the lighter sentencing option for felony
murder defendants before the 1974 reclassification. An individual could be sentenced to death
even if they had no intent to kill and did not kill anybody. See Com. ex rel. Hough v. Maroney,
167 A.2d 303, 306 (Pa. 1961) (finding a felony-murder defendant was eligible for a death sentence
even though he had not shot or killed an off-duty police officer during the course of a robbery).
Pennsylvania still has the death penalty on the books, although in practice, defendants sentenced
to death serve life in prison without parole because of executive moratoriums on the Pennsylvania
death penalty. See Commonwealth v. Laird, 331 A.3d 579, 591 n.21 (Pa. 2025). As Ms. Scott
personally experienced, individuals convicted of felony murder both before and after 1974 are
subjected to the same unconstitutional sentencing and convictions. See Yuknavich, 295 A.2d at
292-93. Accordingly, the logic animating Lee applies with equal force to pre-1974 felony murder

convictions.

III. Individuals convicted before 1974 are the ones suffering most from
unconstitutional mandatory life without parole sentences.

Incarcerated people convicted of felony murder prior to 1974 are almost certainly now in
their seventies or older. Scholars have long recognized that elderly incarcerated people face unique
health challenges that place substantial financial strains on prison systems. See John D. Burrow
& Barbara A. Koons-Witt, Elderly Status, Extraordinary Physical Impairments and Intercircuit

Variation Under the Federal Sentencing Guidelines, 11 Elder L.J. 273, 274 (2004); Dawn Miller,




Sentencing Elderly Criminal C;fenders, 7 NAELA J. 221 (2011). Ms. Scott herself suffered from
breast cancer while serving her unconstitutional sentence. Applying Lee retroactively to
individuals convicted of pre-1974 felony murder addresses the fundamental injustice of elderly
people suffering from illness while unconstitutionally incarcerated, but it is also good fiscal policy.

The Pennsylvania Department of Corrections estimates that, on average, it spends about
$59,598 per inmate per year. Pa. Dep’t of Corr., House Apprcpriations Follow Up Questions (last
visited Oct. 12, 2026) (attached as Exhibit 2).> The DOC further estimates that at facilities with
large elderly populations, the average housing cost nearly doubles to $112,625 per inmate per year.
Id. The ACLU estimates that nationally, prison systems pay around $8.2 billion per year to provide
medical care for elderly incarcerated patients. Alyssa Gordon, et al., Trapped in Time: The Silent
Crisis cf Elderly Incarceration 38 (Am. Civ. Liberties Union Nat’l Prison Project and the Prison
& Jail Innovation Lab, Lyndon B. Johnson Sch. of Pub. Affs., Univ. of Tex. at Austin, Sept. 2025)
(attached as Exhibit 3).

Seventy-three percent of incarcerated people over the age of fifty report that they have at
least one chronic condition. Id., at 27. Elderly people are more likely to suffer from serious
conditions such as heart disease and arthritis. /d. Elderly people with chronic health conditions
also struggle with unique difficulties in prison such as managing multiple medications, using
cumbersome medical devices such as oxygen tanks, and moving around the facility while suffering
from degenerative disorders that limit mobility. Id. Chronic, life-threatening medical conditions

such as heart disease often require extensive treatment; not only is prison healthcare expensive,

2 Available at
https://houseappropriations.com/files/Documents/Corrections%20Response.pdf.

3 Available at https://www.aclu.org/publications/trapped-in-time-the-silent-crisis-of-
elderly-incarceration.




but often prison healthcare facilities are understaffed and lack the equipment and resources of
outside hospitals. Id., at 27-30.

Elderly people are also at higher risk for cognitive disorders such as dementia and with that
comes unique challenges. The risks of dementia and other cognitive impairments increase
substantially for incarcerated people over the age of 55, with 21% reporting cognitive ailments
(compared with 8% of under-55 incarcerated people). Id., at 31. The isolating nature of
incarceration can delay the ability to recognize and treat symptoms of dementia or other cognitive
impairments. Id. Elderly incarcerated people with dementia and related conditions often struggle
to follow official and unofficial prison rules due to the conditions’ effects on memory and
cognition. Id. This can lead to discipline issues and altercations with other inmates, potentially
putting them at risk of harm. /d.

Apart from specific medical conditions, the effects of aging make it especially difficult for
elderly incarcerated people to function in everyday prison conditions. For example, prison cells
often have bunk beds which elderly people struggle to climb due to mobility issues. Id. Elderly
people also generally have more dental issues than younger people and as a result require more
dental work, which is both costly to the prison and often unavailable. /d., at 31-32. Incarcerated
people are also often required to stand for large periods of the day, for example when waiting in
long lines for medicine, showers, and food, which can be especially difficult for elderly inmates.
Id., at 31.

The Court already determined that mandatory life without parole is an unconstitutional
punishment for individuals convicted of felony murder. Lee, 357 A.3d at 391. Applying Lee to
individuals who have been serving mandatory life sentences for felony murder for more than fifty

years will put an end to unconstitutional punishments and is good fiscal policy.




CONCLUSION

For the reasons set forth above, the Court should find both that Lee applies retroactively
and that it applies retroactively to felony murder convictions regardless of whether the convictions

occurred before or after 1974.
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EXHIBIT 2










4. What was the average length of leave used under Act 17?

Average length of days: 9.31 days
Average length for hours: 74.45 hours

5. What is the average cost of a geriatric incarcerated person?

DOC calculates average costs of our population per facility. We are not able to do so
specifically for a certain age group; however we can compare our total statewide average cost
per day of $163. 28 / day ($59,598/year) with a facility like Laurel Highlands which has a high
percentage of geriatric individuals which is $308.56/ day ($112,625/year).

6. What was the total spend on COVID from DOC?

In FY20-21, the DOC was allocated $1.275B in Coronavirus Relief Fund dollars to cover salaries
and benefits for staff performing duties that have significantly changed due to COVID-19
mitigation efforts. We have also received $4M (FY19-20) from the Department of Justice (DO)J)
for reopening SClI-Retreat as our intake and quarantine prison at the beginning of the
pandemic. We will receive approximately $30M from the DOH/CDC for COVID-19 testing of
staff and inmates. Finally, we are projecting to receive a total of $198M for COVID-19 related
costs that were reimbursed through FEMA.

7. What are the costs of the long-term care units

The Department determines costs per facility and not per housing unit so we do not have
specific costs for just the long-term care units. However, SC| Laurel Highlands has more skilled
care and personal care beds than any other SCI. The average cost per individual housed at SCI
Laurel Highlands is $308.56 per day or $112, 625 annually. Statewide average cost per person
is $163.28 per day or $59,598 annually.




EXHIBIT 3
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